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US. Customs Service 


Treasury Decisions 


(T.D. 79-78) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued December 6, 
1978, to January 22, 1979, inclusive, pursuant to sections 22.1 and 
22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the fac- 
tories where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the regional commissioner 
to whom the rate was forwarded, and the date on which it was 
forwarded. 


(DRA-1-09) 


Dated: February 27, 1979. 
Donatp W. Lewis 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(A) Company: Batesville Casket Co., Inc. 

Articles: Burial caskets. 

Merchandise: Special high grade zinc ingots (ASTM B-6). 

Factory: Batesville, Ind. 

Statement signed: October 7, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago 
December 21, 1978. 


(B) Company: Carolina Canners, Inc. 
Articles: Pepsi Cola. 
Merchandise: Bulk granulated sugar. 
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Factories: Cheraw and West Columbia, S.C. 

Statement signed: November 14, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
December 8, 1978. 


(C) Company: Citrus World Inc. 

Articles: Frozen concentrated orange juice; concentrated orange juice 
for manufacturing; single-strength orange juice and grapefruit juice 
in cans and chilled; blended citrus juices containing orange and 
grapefruit solids; instant orange juice and instant grapefruit juice; 
concentrated grapefruit juice for manufacturing; frozen concen- 
trated grapefruit juice; citrus-based drink products containing var- 
ious amounts of citrus solids; concentrates with fruit segments. 

Merchandise: Frozen orange juice and/or frozen concentrated orange 
juice; orange juice for manufacturing; concentrated orange juice for 
manufacturing; (10.5°-70° Brix) grapefruit juice and/or frozen 
concentrated grapefruit juice (9.0°-70.0° Brix). 

Factory: Lake Wales, Fla. 

Statement signed: November 30, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami, De- 
cember 20, 1978. 


(D) Company: Commercial Creamery Co. 

Articles: Dried whole egg. 

Merchandise: Shell eggs (hens). 

Factory: Spokane, Wash. 

Statement signed: December 11, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
January 22, 1979. 


(E) Company: E. I. du Pont de Nemours and Co. 

Articles: Pigments. 

Merchandise: Crude copper phthalocyanine (CPC). 

Factories: Newport, Del.; Newark, N.J. 

Statement signed: December 13, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 27, 1978. 

Revokes: T.D. 74-217-J, superseded. 
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(F) Company: E. I. du Pont de Nemours and Co. 

Articles: Hydrogen peroxide. 

Merchandise: 2-amyl-anthraquinone. 

Factory: Memphis, Tenn. 

Statement signed: December 13, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 10, 1979. 


(G) Company: Ethyl Corp. 

Articles: 2-methyl-6-ethyl aniline (MEA). 

Merchandise: Ortho nitro toluene. 

Factory: Pasadena, Tex. 

Statement signed: October 19, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
December 8, 1978. 


(H) Company: General Electric Co., Transportation Systems. 
Business Division. 

Articles: Locomotives, parts, and components thereof, and other 
locomotive products. 

Merchandise: Camshafts, valve rocker arms, main bearing caps, 


cylinder heads, cylinder head tops, crosshead guides, cylinder 
jackets, cylinder liners, connecting rods, and engine frames. 

Factories: Erie, Grove City, and West Mifflin, Pa. 

Statement signed: October 9, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 19, 1978. 


(1) Company: Glen Raven Mills, Inc. 

Articles: Textured multilobal bright polyester yarn. 

Merchandise: Polyester yarn. 

Factories: Newland and Altamahaw, N.C. 

Statement signed: September 13, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
December 8, 1978. 


(J) Company: The B. F. Goodrich Co. 

Articles: Polymer chemicals and commodities. 

Merchandise: Chloroacetic acid (98 percent minimum purity). 
Factories: Henry, Il., Port Neches, Tex.; Louisville, Ky. 
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Statement signed: November 20, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 6, 1978. 


(K) Company: The B. F. Goodrich Co. 

Articles: Polymer chemicals. 

Merchandise: Isocyanuric acid (ICA)—98.5 percent minimum purity. 

Factories: Akron, Ohio; Henry, Ill. 

Statement signed: December 21, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 3, 1979. 


(L) Company: Haarmann & Reimer Corp. 

Articles: Dl-menthol, 1-menthol, RC-menthol, d-menthol and dl- 
isomenthol fraction, dl-neomenthol. 

Merchandise: Intermediates for menthol: isomeric menthol, crude 
menthol, 1-menthol distilled, and racemic menthol, dl-menthol. 

Factory: Goose Creek, S.C. 

Statement signed: October 12, 1978. 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 20, 1978. 


(M) Company: Highland Textile Printers Co., Inc. 

Articles: Bleached, dyed, and/or printed piece goods. 

Merchandise: Piece goods. 

Factory: Providence, R.I. 

Statement signed: September 26, 1978. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 15, 1979. 


(N) Company: Kay’s Candy Co. 

Articles: Hard candy. 

Merchandise: Hard refined sugar. 

Factory: Vernon, Calif. 

Statement signed: October 5, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
December 20, 1978. 
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(O) Company: La Salle Steel Co. 

Articles: Stressproof® steel bars and fatigue-proof® steel bars. 

Merchandise: Hot rolled steel bars or wire. 

Factories: Hammond, Ind.; Spring City, Pa. 

Statement signed: October 17, 1978. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioners of Customs: Chicago 
and Baltimore, January 22, 1979. 


(P) Company: Macfield Texturing, Inc. 

Articles: Undyed and dyed texturized polyester yarn, undyed and 
dyed texturized nylon yarn, nylon covered yarn. 

Merchandise: Undyed polyester filament yarn, undyed texturized 
polyester yarn, undyed nylon filament yarn, undyed texturized 
nylon yarn. 

Factories: Madison, Reidsville, Burlington, Greensbore, High Point, 
and Eden, N.C. 

Statement signed: August 22, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 22, 1979. 


(Q) Company: Minnesota Mining and Manufacturing Co. 


Articles: Glass beads. 

Merchandise: Barium carbonate composition. 

Factories: Guin, Ala.; Brownwood, Tex. 

Statement signed: October 12, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans; 
December 20, 1978. 


(R) Company: Monsanto Co. 

Articles: Polyester partially oriented yarn. 

Merchandise: Polyester flake (chip). 

Factory: Guntersville, Ala. 

Statement signed: August 24, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
New York, December 19, 1978. 


(S) Company: Namar Co. 

Articles: Drink mix and ice milk mix. 
Merchandise: Hard refined sugar. 
Factory: Paramount, Calif. 

Statement signed: September 28, 1978. 
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Basis of claim: Appearing in. 
Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
January 11, 1979. 


(T) Company: Nashua Corp. 

Articles: Thermosensitive labels. 

Merchandise: Dicyclohexyl phthalate. 

Factories: Nashua and Merrimack, N.H. 

Statement signed: December 12, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Boston, De- 
cember 20, 1978. 

Revokes: T.D. 78-293-R, superseded. 


(U) Company: Rohm and Haas Texas Inc. 

Articles: Methacrylate monomers (IBMA); oil additives. 

Merchandise: Isobuty] alcohol. 

Factory: Deer Park, Tex. 

Statement signed: October 6, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 2, 1979. 


(V) Company: Rohm and Haas Texas Inc. 

Articles: Distilled grades of inhibited butyl acrylates and ethyl 
acrylates; acrylic monomer blends. 

Merchandise: Parabenzoquinone. 

Factory: Deer Park, Tex. 

Statement signed : October 6, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 3, 1979. 


(W) Company: Rohm and Haas Texas Inc. 

Articles: Oil additives (VI improvers). 

Merchandise: Isodecy] alcohol. 

Factory: Deer Park, Tex. 

Statement signed: October 6, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 3, 1979. 


(X) Company: Southwestern Porcelain, Inc. 
Articles: Agricultural forage and grain silos. 
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Merchandise: Steel. 

Factory: Sand Springs, Okla. 

Statement signed: May 3, 1978. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 20, 1978. 


(Y) Company: Uniroyal, Inc. 

Articles: BLE®—75, flexamine®. 

Merchandise: BLE®—25. 

Factory: Naugatuck, Conn. 

Statement signed: November 24, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 27, 1978. 


(Z) Company: Winter Garden Citrus Products Cooperative. 

Articles: Frozen concentrated orange juice. 

Merchandise: Frozen concentrated orange juice (not less than 50° 
Brix). 

Factory: Winter Garden, Fla. 

Statement signed: December 11, 1978. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami; 
December 20, 1978. 

Revokes: T.D. 56365-I. 


(T.D. 79-79) 
Entry of Merchandise—Customs Regulations Amended 


Section 141.89(b) (1), Customs Regulations, relating to documents and informa- 
tion required to be filed at the time of entry of certain articles of steel, amended 


TITLE 19—CUSTOMS DUTIES 
CxHaptTer I—U.S. Customs SERVICE 
PART 141—ENTRY OF MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations 
relating to the special summary steel invoice (SSSI), Customs form 
287-545—79——2 
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5520, which presently must be presented to Customs at the time of 
entry for each shipment of certain articles of steel having an aggregate 
purchase price over $2,500. The amendment modifies the present SSSI 
to require the name of the producer in every case and the sales price to 
the first unrelated purchaser in the United States when the seller 
(exporter) is related to the importer, and relaxes existing minimum 
monetary reporting requirements. 

This document also modifies existing instructions for preparation 
of the SSSI relating to freight charges incurred after importation of 
the merchandise into the United States, the submission of information 
concerning commissions, and the identity of the importer. This ad- 
ditional information provided on the SSSI will be used in connection 
with the administration of the trigger price mechanism (TPM) 
under the Antidumping Act, 1921, as amended. 


EFFECTIVE DATE: The revised SSSI must be presented at the time 


of entry for each shipment of steel mill products exported on or after 
May 7, 1979. 


FOR FURTHER INFORMATION CONTACT: Frank R. Brennan, 
Office of Operations, U.S. Customs Service, Washington, D.C. 20229; 
202-566-8235; Theodore Hume, Office of the Chief Counsel, U.S. 
Customs Service, Washington, D.C. 20220; 202-566-5476. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 16, 1978, notice was published in the Federal Register 
(43 F.R. 47543) of a proposal to amend section 141.89(b)(1), Customs 
Regulations (19 CFR 141.89(b)(1)), relating to the SSSI which must 
be presented at the time of entry for each shipment of certain articles 
of steel having an aggregate purchase price over $2,500. 

The information provided on the SSSI is used in connection with 
the Treasury Department’s (Department) trigger price mechanism 
(TPM) which was announced in the Federal Register on December 30, 
1977 (42 F.R. 65214). Final regulations requiring presentation of the 
SSSI to the Customs Service (Customs) were adopted by a document 
published in the Federal Register on February 13, 1978 (43 F.R. 6065) 
as T.D. 78-53. 

Under the TPM, the invoice prices of importations of steel mill 
products are monitored by comparing them to “‘trigger’’ prices estab- 
lished by the Department on the basis of its best estimate of the 
costs of producing—and delivering to the United States—steel mill 
products by the world’s most efficient steel industry. Imports of 
these products are monitored to determine whether investigations 
under the Antidumping Act, 1921, as amended, would be appropriate. 
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The amendments to section 141.89(b)(1), Customs Regulations, 
and to the instructions for preparation of the SSSI contained in this 
document are intended to address a number of problems which have 
arisen since the implementation of the TPM and adoption of the 
SSSI. In certain cases, information presently required is not being 
provided, and in some cases, additional information is needed to 
administer the TPM effectively. Specific areas in which new informa- 
tion will be required concern: (1) Identification of producers; (2) the 
sales price to the first unrelated purchaser, if available at the time of 
entry, when the seller and importer are related; (3) freight charges 
incurred after the merchandise is imported into the United States; 
(4) commissions paid or allowed; and (5) name of the importer. 

The principal changes effected by these amendments require the 
identification of the producer and, in certain related party transactions, 
the sales price to the first unrelated purchaser in the United States. In 
this regard, the proposed amendments to section 141. 89(b)(1) have 
been modified to take account of comments received. The proposal to 
require ex-mill and subsequent sales prices has been limited con- 
siderably. As amended, section 141. 89(b)(1), provides that when the 
importer and seller are related within the meaning of 19 U.S.C. 166, 
the importer shall provide evidence of the sales price to the first un- 
related purchaser in the United States if that price is available at the 
time of entry. This information must be provided whenever the resale 
contract has been concluded before the time of entry. Failure to pro- 
vide this information will constitute incomplete submission of the 
SSSI, and the entry is subject to rejection by Customs. If the resale 
price is not known at the time of entry because, for example, the 
merchandise is entering inventory, new procedures to track resales will 
be adopted, including audits of inventories and additional reporting 
methods. If the seller and importer are not related parties, their inter- 
national transaction -price will continue to be compared to trigger 
prices. 

Written comments on the proposed amendments were invited from 
all interested persons to be received on or before November 15, 1978. 
Many comments were received in response to that notice. As 
mentioned above and more fully explained below, the final rule has 
been modified to take account of these comments. 

This document also will amend section 141.89(b)(1) to relax the 
reporting requirement by increasing the minimum monetary reporting 
level. Presently, the SSSI must be presented to Customs at the time 
of entry for each shipment of certain articles of steel having an aggre- 
gate purchase price over $2,500. The amendment will increase the 
monetary level so the SSSI will be required at the time of entry for 
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each shipment of certain articles of steel having an aggregate purchase 
price of $10,000 or over, except for importations from contiguous 
countries where the SSSI will be required for articles having an aggre- 
gate purchase price of $5,000 or over. This amendment was not dis- 
cussed in the November 15, 1978, notice but because it relaxes an 
existing requirement, opportunity for public comment is considered to 
be unnecessary. 


DISCUSSION OF MAJOR COMMENTS 


Use of ex-mill price information would seriously prejudice non-mill- 
related sellers/importers 

A number of commenters, representing generally the interests of 
the non-mill-related sellers/importers, claim that the proposal to 
monitor the ex-mill and subsequent sales prices would seriously disrupt 
the competitive relationship between mill-related and non-mill-related 
sellers/importers. These commenters argue that the relevant price 
under the TPM is the price in the first arm’s length transaction in the 
United States. Accordingly, the commenters contend that when the 
seller and importer are related, the Department should look to the 
sale to the first unrelated purchaser in the United States to determine 
whether the sale has been made at or above the trigger price, including 
the costs of the related party importer. 

The alleged effect on the competitive relationship between mill- 
related and non-mill-related sellers/importers has caused the Depart- 
ment to consider whether the present policy of looking only to resale 
prices would provide an adequate basis for dealing with possible 
evasion problems in connection with reporting information necessary 
to administer the TPM. It appears that when resale price information 
is provided at the time of entry, Customs can monitor the transac- 
tions effectively to insure that resales are at or above trigger prices 
plus the costs of the importer. However, in many cases, the sales 
price to the first unrelated purchaser is not provided to Customs at 
the time of entry, even though the contract of sale has been concluded 
before entry in the great majority of related party sales. 

The Department, therefore, has decided to modify its proposal 
with respect to the reporting of ex-mill and subsequent sales prices. 
The invoice price currently provided in sales by a seller to an unre- 
lated importer will be sufficient to monitor the transactions. However, 
when the seller is related to the importer, the sales price to the first 
unrelated purchaser must be provided if that price is known at the 
time of entry. The importer shall complete the resale portion of the 
SSSI if the sale occurred after exportation. The importer shall com- 
plete section 31 of the SSSI whether or not the sale occurred after 
exportation and shall sign the SSSI. 
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This change in the Department’s proposal should meet the concerns 
expressed by non-mill-related sellers/importers because it would affect 
equally all sellers selling to related parties, whether or not mill- 
related. The possible evasion problems cited in the Department’s 
notice also will be addressed because experience with the TPM to date 
indicates that most shipments of steel that are imported in related 
party transactions have been resold in back-to-back sales before the 
entry of the merchandise. The availablility of this resale price infor- 
mation at the time of entry will permit the comparison to trigger 
prices to be made immediately and thereby will facilitate the moni- 
toring process under the TPM. 

There are, however, circumstances in which the resale price infor- 
mation is not available at the time of entry. This occurs when imported 
merchandise has been purchased for inventory or to be converted into 
another product by the related party importer. In those cases, the 
Department will consider an international transaction price (intra- 
company price) which is below the trigger price as an appropriate 
circumstance in which to consider the initiation of an antidumping 
proceeding. If an antidumping investigation is initiated, respondents 
will be required to show, where appropriate, that resales are at or 
above fair value—not trigger price. In addition, when the international! 
transaction price is at or above trigger price, the Department will 


continue to seek eventual resale price data. Special audits currently 
are being conducted of selected importers to verify, in part, that sales 
from inventory are at or above trigger prices, including the importers’ 
costs. These audits may be used by the Department to consider further 
measures if the information developed indicates that further measures 
may be necessary. 


Purchase price or ex-mill price is not available or would involve the 
disclosure of confidential business information 

Some commenters assert that the foreign purchase price is not 
available to sellers in circumstances in which steel is bought and sold 
through middlemen. In addition, these commenters and others claim 
that identifying the source of the merchandise would result in the 
disclosure of confidential business information. 

The Department is of the opinion that, as a minimum, the seller be 
required to identify the producer in all cases to assist in determining, 
with respect to sales below trigger prices, whether there are sales below 
fair value, that is, below the foreign market sales price of the producers 
of the merchandise. Because the identity of the producer is critical to 
the effective operation of the TPM, the problems posed in a small 
number of instances do not appesr to merit a change in this require- 
ment. However, if the seller considers that disclosure of the name of the 
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producer would reveal confidential business information, instead of 
identifying the producer on the SSSI, he may furnish the name of the 
producer directly to Customs headquarters by certified mail, together 
with a statement of the reasons why he believes the name should not 
be disclosed, and enter the number of the certified mail receipt in section 
6 of the SSSI. The name and statement shall be directed to the U.S. 
Customs Service, attention: O:D:A, 1301 Constitution Avenue NW., 
room 4120, Washington, D.C. 20229. If Customs agrees that dis- 
closure of the name of the producer would reveal confidential business 
information, the name will be protected from disclosure. 

The Department’s decision to amend its proposal to require only 
the resale price date in related party transactions should eliminate 
any problem of confidentiality or availability raised by the disclosure 
of price data. As stated above, when the resale price is not available 
at the time of entry, the Department will use other means to monitor 
the resale price. 

If in the course of its monitoring (including audits), the Department 
finds that a U.S. consumer of steel is using a foreign buying agent to 
avoid a direct sale from the foreign mill to that consumer so that the 
related firms, viewed as a whole, are acquiring steel below applicable 
trigger prices, the Department will consider the ex-mill price as the 
proper basis for comparison to the trigger price. This is consistent 
with prior practice in antidumping cases. 


COMMISSIONS 


In response to a number of commenters, the instructions for com- 
pleting the SSSI have been amended to clarify requirements with re- 
spect to reporting commissions. The Department’s policy with respect 
to commissions paid by a foreign seller to an unrelated importer will 
not change. When the foreign seller is unrelated to the importer, a 
commission paid to the importer will be treated as a reduction in the 
invoice price, and an adjustment in the amount of the commission will 
be made in the invoice price before a comparison is made to the trigger 
price. 

The treatment of commissions in sales by a seller to a related im- 
porter wiil vary depending upon the availability at the time of entry 
of the resale price to the first unrelated purchaser. If the resale price 
information is avaiiable at the time of entry, Customs will monitor 
that sale to determine if it is at or above the applicable trigger price, 
and the commission paid by the seller to its related importer will be 
disregarded. However, if the resale price information is not available 
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at the time of entry, the Department will monitor the international 
transaction price and will deduct any commissions paid to the related 
importer before a comparison is made to the trigger price. If the re- 
sulting comparison indicates a sale below the trigger price, the De- 
partment will consider the initiation of an antidumping proceeding. 


MONETARY REPORTING LEVEL 


Presently, the SSSI must be presented to Customs at the time of 
entry for each shipment of certain articles of steel having an ageregate 
purchase price over $2,500. Upon review it has been concluded that 
the minimum reporting requirement could be relaxed and the objec- 
tives of the TPM could still be met effectively if the minimum mone- 
tary reporting level were increased. Accordingly, the amendment 
would increase the monetary level so the SSSI would be required at 
the time of entry for each shipment of certain articles of steel having 
an aggregate purchase price of $10,000 or over, except for importations 
from contiguous countries where the SSSI would be required for ar- 
ticles having an aggregate purchase price of $5,000 or over. 


EDITORIAL CHANGES 


Certain nonsubstantive changes also have been made to the SSSI. 
The items have been renumbered. Checkoff blocks have been added to 
section 8 to indicate whether the importer is the importer of record. 
The separate items for reporting the width and length of steel mill 
products have been eliminated. Width and length have been given code 
numbers along with the other extras. These code numbers are found in 
section 4 in the SSSI. Width and length extras now will be reported by 
code number in section 18a. The price will be placed in section 18b. 
The section for mill price has been deleted and resale price substituted. 
Sections 29 and 30 for duty and selling expenses and processing have 
been added. Further, checkoff blocks have been added to section 31 
for the importer to indicate whether the merchandise has been resold. 


SPECIAL SUMMARY STEEL INVOICE 


Copies of the amended special summary steel invoice (SSSI), desig- 
nated as Customs form 5520, may be obtained from any district 
director of Customs or through any U.S. Embassy or consulate. 
Copies also may be printed privately or by facsimile if they are identi- 
cal in contents and size and not inferior in paper quality to the form 
available from U.S. Government sources. A copy of the SSSI, as 
revised, and instructions for its use are set forth below: 
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INSTRUCTIONS FOR PREPARATION OF SPECIAL SUMMARY STEEL INVOICE 


(Required for each shipment of certain articles of steel valued at 
en over or, if from a contiguous country, valued at $5,000 
or over. 

Norte: Where this summary invoice covers several types of mer- 
chandise priced in different ways, each should be shown separately. 
Prepare in duplicate. Continuation sheets may be used. 

The numbered items which follow correspond to the section 
numbers on the special summary steel invoice. 


as 


Seller—Give the name and address (city and country) of the 
seller of the goods. If the goods were not sold before export, 
give the name and address (city and country) of the person 
from whom the goods were obtained by the U.S. importer. 


. Document number This information is used to 


3. Invoice number and date identify a particular ship- 
. References ment. 


. Codes for extras (col. 18).—This section refers to the additional 


price for extras such as width and length. The applicable code 
from section 4 should be shown in section 18a, and the price 
for each extra should be shown in section 18b. The extras listed 
are expressed in terms as now understood in the U.S. market. 


. Producer if other than seller—Give the producer’s name, address 


(city and country). 


. Buyer.—Give the name and address of the buyer of the imported 


merchandise. In those instances where the importer is related to 
the foreign seller and the importer has sold the goods to a person 
in the United States who is unrelated to the importer or the 
foreign seller, this section should show the name and address of 
the unrelated person. 


. Importer.—Give the name and address of the person by whom or 


for whose account the goods are being imported. Check yes or 
no to indicate if the importer is also importer of record. 


. Country of origin.—Give the name of the country in which the 


imported merchandise was produced or manufactured. Further 
labor, work, or material added to the article in another country 
must substantially transform the article in order to change the 
“country of origin.” When goods are invoiced in, or exported 
from, a country other than the one in which they originated, 
the actual country of origin should be specified, rather than the 
country of invoice or exportation. 


. Date price terms agreed.—Show the date on which the final sales 


price for this shipment was agreed. If a contract or purchase 
order was renegotiated, show the date of the renegotiated con- 
tract or purchase order. If the international transaction bringing 
the goods to the United States is between related parties and 
the importer has sold the goods to an unrelated party in the 
United States, show here the date on which the final sales price 
to the unrelated party was agreed. 


. Currency used/exchange rate—State the currency of the country 


used to make payment, for example, Japanese yen, U.S. dollars, 
etc. 
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Indicate whether the rate of exchange is a fixed rate or a rate 
agreed upon between the seller and buyer. State the rate. 
Terms of sale, payments and discounts—Give the conditions 
under which the international sale was made: 
(1) How payment is to be made (letter of credit, draft, etc.) ; 
(2) The terms and place of delivery (c.i-f., f.0.b. port, etc.); 
(charges to place of delivery are presumed to be included 
in unit price) ; 
Show discounts involved, by type and amount; and 
Indicate time of payment (30 days after delivery, 90 days 
from bill of lading, etc.). 
Marks and numbers—Show the marks and numbers which 
appear on the package in which the goods-are contained. Those 
marks and numbers should be shown opposite the description 
of the goods contained in those packages. Indicate the quantity 
of packages in each group (range) of marks and numbers or 
descriptions. 
AISI category.—Show the appropriate AISI (American Iron 
& Steel Institute) category number from the list at the end of 
the instructions. 
Description of goods (include specifications)—Each item of 
goods should be described completely and accurately in the in- 
voice. Give the name by which it is known in the country of pro- 
duction or exportation, the article number, its grade or quality, 
size and dimensions, and all other characteristics essential to a 
complete description of the goods. Besides a full description of 
the goods, steel specifications that this merchandise meets must 
be shown. 


When information on the component material of any article of 
imported goods is essential to a determination of the applicable 
trigger price or of the classification or Customs valuation, the 
invoice should include: an analysis of the article or the formula 
under which it was manufactured; a description of each of the 
component materials of which the article is composed; and the 
percentage of each component by weight and value that make up 
the article 
Quantity.—State the total quantity in the weights and measures 
of the country or place from which the goods are shipped or in the 
weights and measures of the United States. Show the net w eight, 
not the gross weight. Also specify whether actual weight or 
theoretical minimum w eight is shown. 

Base price.—Show here for each steel category the price per unit, 
exclusive of extras, on which the total sales price was based. The 
base price is a component of section 19b. 

Extras.—Show here for each steel category the price of each 
extra added to the base price. Use appropriate codes from section 
4 where applicable. The extra charge is a component of section 
19b. More _— one extra may be listed for each product. 

. Home market unit price—The seller completing the invoice 
should state the unit base price, terms, and currency at which 
the seller sold or offered for sale and ¢ onsumption such or similar 
goods in the home market at the date nearest to the date shown 
in section 10. If such or similar goods are not sold or offered for 
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sale and consumption in the home market, the statement ‘‘not 
sold in home market” should be shown in column 19a. 
Notre.—Where the international transaction bringing the goods 
to the United States is between related parties and the importer 
has sold the goods to an unrelated party in the United States, 
also show here the unit base price, terms, and currency at 
which such or similar goods were sold or offered for sale and con- 
sumption in the home market at the date nearest to the date of 
exportation rather than the date of purchase. 

. Invoice unit price—The unit price for each item shall be stated 
as the price in the currency of purchase-per short ton, metric 
ton, pound, foot, kilo, ete. Specify unit of quantity. 

If the current unit price for export to the United States is not 
the same as the invoice unit price (or contract price), the seller 
completing the invoice may state the export price in parenthesis 
under the invoice price in section 19b and explain. 


Notre.—lIf the goods were not purchased, the seller completing 
the invoice should state the price that he would have received 
or would be willing to receive if the goods were sold in the 
ordinary course of trade for exportation to the United States. 
Resale unit price—Where the international transaction bringing 
the goods to the United States is between related parties and the 
importer has sold the goods to an unrelated party in the United 
States, the price shown in section 19¢ should be the price to the 
unrelated party. Regarding the resale price to the unrelated 
party, the following items of information must be specified: 
(1) Unit of quantity used 
(2) Whether based on actual weight or theoretical minimum 
weight, or other 
(3) Time of delivery if different from section 12 
(4) Whether the following importer’s charges are included in 
the price and the amount of each charge: 
Group a: (Show these charges in sec. 28.) 
Unloading if not included in ocean freight 
Wharlage 
Haine on pier 
Group b: (Show this charge in sec. 29.) 
ae 
Group c (selling expenses and processing): (Show these charges 
in sec. 39.) 
3rokerag 
Port i. 
Port charges 
Commission 
Sale’s agent commission 
Additional insurance 
Selling expenses (excluding commission) 
Office overhead 
Further processing or treatment 
Warehousing 
Invoice totals —Show the total price (invoice until price times 
the total number of units). 





CUSTOMS 


. Assists, dies, and molds, etc.—If the invoice price or value of the 
goods does not include, the costs of dies, molds, tools, engineering 
work, etc., furnished for the production of the goods, check the 
box in section 21, and explain. 

. Declaration of seller/shipper (or agent).— 

A. Check box A and explain if any buying or selling commis- 
sion, rebate, drawback, or bounty has been or will be made 
or granted on exportation of the goods. 

B. Check box B and explain if any payment or other element 
of value other than shown on the invoice has been or will 
be paid, granted or received in connection with the sale of 
these goods. 

. Packing costs.—Show here the packing costs for the international 
shipment. Do not show any packing included as an extra in 
section 18. Show here the total cost and also the unit cost per 
unit of quantity. 

. Transportation costs to point of exportation.—Show here the total 
cost and also the unit cost of transporting the goods from the 
mill or factory to the point of exportation, that is, the foreign 
inland freight charge. 

. Ocean, air, or international freight—Show here the total cost and 
also the unit cost per unit of quantity. 

. Insurance costs.—Show the insurance costs pertaining to the in- 
ternational transaction from the place of shipment to the place 
of delivery in the United States. Show here the total cost and 
also the unit cost per unit of quantity. 

. Freight from U.S. point of importation.—Show here the cost of 
transporting the goods from the point of importation in the 
United States if these costs are borne by the exporter or a party 
related to the exporter. If these costs cannot be determined before 
entry, provide the contract terms stating the exporter’s liability. 

. Other costs—All charges and fees should be specified separately 
by name and amount, whether or not they are included in the 
invoice unit price (sec. 19b). Show here the total cost and also 
the unit cost per unit of quantity, and specify if included in the 
invoice unit price. When charges or fees do not apply uniformly 
to all items, indicate the items to which the charges or fees apply. 
Charges and fees include: 

Unloading charge Selling commissions 

Wharfage fee License fees 

Handling Royalties 

Additional insurance Other 

Buying commissions 
If the actual amounts of any charges or fees are unknown to the 
seller or shipper, they should not be estimated. The name of the 
specific charge or fee should be indicated, followed by the state- 
ment ‘Actual amount not known.” 
Duty.—In case of an international transaction between related 
parties and a resale price to an unrelated party, show here the 
amount paid for duty. Indicate whether the amount is included 
in the resale price. 

, Selling expenses and processing.—tIn case of an international 
transaction between related parties and a resale price to an un- 
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related party, show here the amount of the following importer’s 
charges; and indicate if the amount is included in the resale 
price: 
Brokerage Selling expenses (exclud- 
Port tax ing commission) 
Port charges Office overhead 
Commission Further processing or 
Sale’s agent commission treatment 
Additional insurance Warehousing 


31. Declaration of importer—If the international transaction bring- 
ing the goods to the United States is between related parties, the 
importer must indicate in section 31 if the merchandise has or 
has not been resold as of the date he signs the SSSI. The importer 
must show the date in section 31 and also sign the SSSI in section 
ol. 


If the international transaction (whether between related parties 
or unrelated parties) is based on terms of sale that do not include 
any of the charges in sections 24 through 28, the importer may 
provide these charges so long as the importer indicates he is 
supplying the charges and signs the SSSI. 

Note.—Whenever an importer provides the data in section 19¢ 
(resale unit price) and/or sections 24 through 30, the importer should 
place an asterisk (*) next to these amounts to show he, not the foreign 
seller, is supplying the data. The importer should then sign the'SSSI 
in section 31. 


CATEGORY NUMBER AND PRODUCTS 


. Ingots, blooms, billets, slabs, 17. Flat wire. 
etc. 18. Bale ties. 
. Wire rods. 19. Galvanized wire fencing. 
. Structural shapes—plain 20. Wire nails. 
inches and over. 21. Barbed wire. 
. Sheet piling. 22. Black plate. 
Plates. 23. Tin plate. 
. Rail and track accessories. 24. Terne plate. 
Wheels and axles. 25. Sheets—hot rolled. 
. Concrete reinforcing bars. 26. Sheets—cold rolled. 
. Bar shapes under 3 inches. 27. Sheets—coated (including 
. Bars—hot rolled—carbon. galvanized). 
. Bars—hot rolled—alloy. 28. Sheets—coated—alloy. 
. Bars—cold finished. 29. Strip—hot rolled. 
. Hollow drill steel. 30. Strip—cold rolled. 
. Welded pipe and tubing. 31. Strip—hot and cold rolled— 
. Other pipe and tubing. alloy. 
. Round and shaped wire. 32. Sheets other—electric coated. 


— 


CONTR Ore Ww bo 


APPLICABILITY OF EXECUTIVE ORDER 12044 


These amendments are considered not to be significant because 
they are essentially nonsubstantive, primarily procedural, do not 
materially change existing, or establish new, policy, and relax existing 
minimum monetary reporting requirements. Accordingly, this docu- 
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ment is not subject to the Treasury Department directive implement- 
ing Executive Order 12044, “Improving Government Regulations.”’ 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations and Legal Publications Division, U.S. Customs Service. How- 
ever, other personnel in the Customs Service and the Department of 
the Treasury assisted in its development. 


AMENDMENT TO THE REGULATIONS 


Part 141 of the Customs Regulations (19 CFR, pt. 141) is amended 
as set forth below. 


PART 141—ENTRY OF MERCHANDISE 


1. The introductory paragraph to section 141.89(b)(1), Customs 
Regulations (19 CFR 141.89(b)(1)), is amended to read as follows: 
141.89 Additional information for certain classes of merchandise. 

* *k * * * * * 

(b) Special Summary Steel Invoice. 

(1) A Special Summary Steel Invoice (Customs Form 5520) 
shall be presented in duplicate for each shipment which is deter- 
mined by the district director to have an aggregate purchase 
price of "$10,000 or over or, if from a contiguous country, of 
$5,000 or over, including all expenses incident to placing the 
merchandise in condition packed ready for shipment to the 
United States, and which contains any of the articles of steel 
listed in paragraph (b) (2) of this section. In addition to the infor- 


mation required by section 141.86, the Special Summary Steel 
Invoice shall set forth th following: 


* * * * * * * 


2. Section 141.89(b)(1) is further amended by adding a new sub- 
paragraph (E) to read as follows: 

(E) The name of the producer, the importer, and the price 
paid by the first unrelated purchaser in the United States, if that 
price is available at the time of entry. One or more continuation 
sheets may be used to supply this information, if necessary. 

(R.S. 251, as amended, secs. 207, 407, 42 Stat. 14, 18, secs. 481, 484, 
624, 46 Stat. 719, 722, as amended, 759, 77A Stat. 14, Tariff Schedules 
of the United States, general headnote 11 (19 U.S.C. 66, 166, 173, 
1202, 1481, 1484, 1624).) 
Ropert E. CHAseEn, 
Commissioner of Customs. 
Approved: March 1, 1979. 
Henry C. Srockg 1, Jr., 
Acting General Counsel. 


[Published in the Federal Register, March 7, 1979 (44 F.R. 12411)] 





CUSTOMS 21 


(T.D. 79-80) 
Notice of Modification or Revocation of Dumping Findings 


The Secretary of the Treasury makes public a revocation of the findings of dump- 
ing with respect to portland gray cement from Portugal, aminoacetic acid 
(glycine) from France, whole dried eggs from Holland, clear sheet glass weigh- 
ing over 28 ounces per square foot from France, and asbestos cement pipe from 
Japan. Section 153.46, Customs Regulations, amended 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer 1—U.S. Customs SERVICE 


PART 153—ANTIDUMPING 


AGENCY: U.S. Treasury Department. 
ACTION: Revocation of dumping findings. 


SUMMARY: This notice is to inform the public that portland gray 
cement from Portugal, aminoacetic acid (glycine) from France, 
whole dried eggs from Holland, clear sheet glass weighing over 28 
ounces per square foot from France, and asbestos cement pipe from 
Japan are no longer being sold at less than fair value under the 
Antidumping Act, 1921. 


EFFECTIVE DATE: March 7, 1979. 

FOR FURTHER INFORMATION CONTACT: Barbara J. Victor, 
Operations Officer, U.S. Customs Service, Duty Assessment Division, 
1301 Constitution Avenue NW., Washington, D.C. 20229; telephone 
202-566-5492. 

SUPPLEMENTARY INFORMATION: The findings of dumping listed 
below were published in the Federal Register on the dates indicated: 





Commodity Country T.D. Federal Register notice 


Portland gray cement_.....-...-.-.--..-..... Portugal 556 26 F.R. 10476, Nov. 7, 1961. 
Aminoacetic acid (glycine) France 70-71 35 F.R. 5009, Mar. 24, 1970. 
Whole dried eggs_--_- 35 F.R. 14609, Sept. 18, 1970. 
Clear sheet glass weighing over 28 02/ft? 7 36 F.R. 23360, Dec. 9, 1971. 
Asbestos cement pipe ape 72-178 37 F.R. 12727, June 28, 1972. 


A “Notice of Tentative Determination to Modify or Revoke 
Dumping Findings” with respect to the above-mentioned commodities 
from the countries indicated was published in the Federal Register of 
October 2, 1978 (43 F.R. 45497-98). Views were then requested from 
interested parties. However, no submissions were received. 

The findings listed above have been in effect for at least 4 years, 
and there appears to be no likelihood of resumption of sales at less 
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than fair value. Moreover, there is no record of imports during the 
last 4 years of the merchandise covered by these findings. 

Based on these facts, I hereby determine that portland gray cement 
from Portugal, aminoacetic acid (glycine) from France, whole dried 
eggs from Holland, clear sheet glass weighing over 28 ounces per 
square foot from France, and asbestos cement pipe from Japan are 
not being, nor are likely to be, sold at less than fair value within the 
meaning of the Antidumping Act, 1921, as amended (19 U.S.C. 160 
et seq.), and the findings of dumping referred to above are hereby 
revoked. 

Written comments were received with regard to proposed revoca- 
tions of the dumping findings relating to canned Bartlett pears from 
Australia and pig iron from Czechoslovakia, East Germany, Romania, 
the U.S.S.R., and West Germany, which were included in the above- 
cited “Notice of Tentative Determination to Modify or Revoke 
Dumping Findings.” Analysis of these comments not having been 
completed, these findings are not covered by this final revocation 
notice. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is hereby amended by deleting from the columns headed 
“Merchandise”, “Country”, and “T.D.” the following: 


Commodity Country 


Portland gray coment. 2.20. h ce ek Portal 
Aminoacetic acid, glycine)... 3 i coh Tcamcckassatencadnes, MEMNOO 0 oot Swnenntsaaietabesees 


1 Modified by T.D. 78-242; July 19, 1978. 


This notice is published pursuant to section 153.44(d) of the 
Customs Regulations (19 CFR 153.44(d)). 


(Secs. 201, as amended, 407; 42 Stat. 11, as amended, 18; 19 U.S.C. 
160, 173.) 


Dated: February 28, 1979. 


Henry C. StockE 1, Jr. 
Acting General Counsel of the Treasury. 


[Published in the Federal Register March 7, 1979 (44 F.R. 12417)] 





U.S. Customs Service 


Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: March 1, 1979. 


Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(C.S.D. 79-79) 
Drawback: Article Disassembled for Exportation as a kit 


Date: June 19, 1978 
File: DRA-1-R:CD:D 
209068 S 


Re: Drawback on copying machines; your letter of May 5, 1978, to 
the Regional Commissioner of Customs, Boston, Mass. 

You asked whether the following operation constitutes manufac- 
ture or production for the purpose of drawback. 

Your company imports copying machines, completely disassembles 
them, repackages them as a kit rather than a complete unit, and 
exports the kit with your company’s label attached. Seven parts are 
removed completely from the exported machine: the contact glass, 
nameplate, power pack, main harness, power supply cord, selenium 
drum, and universal cassette. 

Section 313(a) of the Tariff Act of 1930, as amended (19 U.S.C. 

313(a)), provides for payment of drawback “upon the exportation 
of articles manufactured or produced in the United States with the 
use of imported merchandise * * *.’”” Manufacture is defined as the 
creation of a new and different article having a distinctive name, 
character, and use. Ishimitsu v. United States, 11 Ct. Cust. Appls. 82, 
T.D. 38963 (1921). 

The disassembly and repackaging operation you describe does not 
constitute a manufacture or production because no new or different 

23 
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article results. The exported article is incomplete, whereas the im- 
ported merchandise is complete and ready for use. Except for the 
removal of several parts a different packing configuration, and new 
labels, the parts exported are the same as those imported. Accordingly, 
drawback is not available on the exported copier kit. 

You might wish to consider entry under item 864.05, Tariff Sched- 
ules of the United States, which permits duty-free temporary entry, 
under bond, for articles to be repaired, altered, or processed in the 
United States. Alternatively, section 562 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1562), permits an owner, importer, or consignee 
to enter merchandise into a Customs bonded warehouse for manip- 
ulation. The merchandise may be withdrawn from the warehouse 
for exportation without payment of duty, pursuant to section 557 
of the Tariff Act (19 U.S.C. 1557). 


(C.S.D. 79-80) 


Temporary Importation Under Bond: Temporary Entry of Replace- 
ments for Locomotives Serviced in Canada; Dutiability of Repairs 
Date: June 19, 1978 
File: CON-9-11-R:CD:D 
208912 MM 

Your company has leased six locomotives for a 5-year term for 
assignment to an oil unit tank train service between Sarnia, Ontario, 
and Essexville, Mich. Since the oil unit train operates only 5 days a 
week the locomotives were taken out of international service to enable 
their use in domestic service the remaining 2 days. 

You have now been informed by the company leasing you the units 
that they are due for their cyclical shopping and that replacement units 
will be available on a temporary basis while the units are being 
shopped. Since you have paid full duty on the six units you request (1) 
authority to enter the replacement units temporarily free of duty under 
bond, and (2) waiver of duty on the shopping costs of the six leased 
units. 

In answer to your first request, item 864.40, Tariff Schedules of the 
United States (TSUS), permits, among other things, the temporary 
entry free of duty under bond of railroad equipment for temporary use 
in the United States to meet an emergency. The emergency contem- 
plated by item 864. 40, TSUS, is one which is national in scope and 
implications and which could not have been reasonably guarded 
against. Regarding the need for these particular units in domestic 
service you state ‘rather than tie up these locomotives 2 days per week 
and forfeit the 2-day lease payments, we paid full entry duty and 
and operated them in U.S. domestic service on those 2 days.” Al- 
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though you state you will remain critically short of locomotives until 
you receive delivery of 20 units early in 1979, temporary entry of the 
replacement units under item 864.40, TSUS, must be denied as an 
emergency situation does not appear to exist with respect to these 
locomotives. 

In reference to your request to waive payment of duty on shopping 
costs on locomotives repaired in Canada, the U.S. Customs Service is 
not authorized to waive such duties. Under the tariff laws, articles 
exported for repairs are dutiable on the cost or value of the repairs 
under item 806.20, TSUS. Schedule 8, part 1, subpart B, headnote 2(c), 
provides that the duty upon the value of the change in condition shall 
be at the rate which would apply to the article itself. Thus, the shop- 
ping costs are dutiable at the rate of 5.5 percent ad valorem, which is 
applicable to rail locomotives under item 690.05, TSUS. 


(C.S.D. 79-81) 


In-Bond Merchandise: Completion by Customs of Customs Form 4455 


Date: June 23, 1978 
File: TRA 8-01 R:E:E 
306021 W 
District Director oF Customs, 
Nogales, Ariz. 85621. 


Dear Sir: Thank you for your memorandum of June 16, 1978, re- 
sponding so expeditiously to our memorandum of June 12, 1978, and 
requesting our advice on the matter of the execution of both the exam- 
ination and laden portions of Customs form 4455 by Customs officers 
at Phoenix for merchandise being forwarded in bond under a transpor- 
tation and exportation entry to another port for exportation. In this 
situation, the Customs officer at the port of origin is only in a position 
to verify his examination of the merchandise. The merchandise could 
be lost, could be misdelivered, or could fail to be exported under Cus- 
toms supervision at the port of exportation. Therefore, only a Customs 
officer at the port of exportation can verify that the merchandise was 
exported under Customs supervision, as required in section 10.8(a) of 
the Customs Reeulations. 

When a Customs officer examines the merchandise at the port of 
origin, Customs form 4455 should be forwarded with the tranportation 
and exportation entry to the place of lading for exportation. The Cus- 
toms officer at the port of exportation who supervised the lading of the 
articles on the exporting carrier should execute the laden section of 
Customs form 4455, and that form should then be returned to the ex- 
porter. We feel that this is the appropriate procedure under sections 
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10.8 (a), (b), and (d) of the Customs Regulations and is consistent with 
section 10.8(a) of the Customs Manual. 


(C.S.D. 79-82) 


Classification: Tarpaulins Coated With Rubber or Plastics Material; 
Nontransparent 
Date: July 7, 1978 
File: CLA-2:R:CV:MC 
051631 PR 
District Director or Customs, 
Seattle, Wash. 98714. 

Dear Sir: Customs form 6431, dated December 1, 1975, relates to 
a difference of opinion in the tariff classification of tarpaulins manu- 
factured in Japan and imported at the port of Seattle on entry No. 
117133, dated November 25, 1975, by (name), Phoenix, Ariz. This is 
the first item on page 3 of the list of differences in classification re- 
ported to headquarters in C.I.E. N-30/78, dated March 1, 1978. 

A sample has been submitted. The sample is a corner portion of a 
finished tarpaulin. It has a metal eyelet in one corner and is made of 
woven manmade fiber strips that have been coated on both surfaces 
with an orange colored rubber or plastics material. The issue presented 
is whether the orange rubber or plastics material is nontransparent. 
If it is, the merchandise is classifiable under the provision for articles 
of rubber or plastics, not specially provided for, in item 744.60, 
Tariff Schedules of the United States (TSUS), with duty at the rate 
of 8.5 percent ad valorem. However, if the plastics material is not 
nontransparent, the merchandise is classifiable under the provision 
for other articles of manmade fibers, not specially provided for, not 
ornamented and not knit or pile construction, in item 389.62, TSUS, 
with duty at the rate of 25 cents per pound plus 15 percent ad valorem. 

It is your position that each individual manmade fiber strip can be 
seen through the coating. However, it appears that what is being seen 
is not the strips themselves, but their impression in the rubber or 
plastics coating. The fact that vague figures can be discerned when 
something is placed directly against the opposite surface does not 
affect our determination that the plastics coating on both sides of the 
tarpaulin is nontransparent. We have previously ruled that a coating 
or filling, or lamination, will be considered nontransparent for the 
purposes of headnote 5, schedule 3, TSUS, if that coating obscures the 
textile fibers or yarns in the fabric so that they cannot be seen and 
eliminates the textile surface character of the fabric. It appears that 
both tests are met by the submitted sample. 

Accordingly, the subject merchandise is properly classifiable in item 
774.60, TSUS. 
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(C.S.D. 79-83) 


Classification: Type 316 Stainless Steel 
Date: September 12, 1978 
File: CLA-2:R:CV:MA 
057256 E 

This ruling concerns the tariff classification of certain type 316 
stainless steel. 

Facts.—The steel involved is round in form and is in varying diam- 
eters, from 9 to 20 inches, and in lengths of 4 to 8 feet. It has been 
turned on a lathe to 250 rms (roughness medium surface) finish. In 
the course of its production, molten steel was poured into square ingot 
molds, cogged into circular configuration, turned on a lathe, and in- 
spected. After importation, the steel will be hot forged into valve 
bodies and bonnets, solution annealed, finish machined, exported, and 
then final machined and assembled with other components for use in 
nuclear steam supply systems. 

Issue—Is the merchandise within the provision for blooms and 
billets of steel, alloyed, in item 608.18, Tariff Schedules of the United 
States (TSUS), or is it classifiable under the provision for bars of 
steel, alloyed, in item 608.52, TSUS? 

Law and analysis——Headnotes 3 (b) and (d), subpart B, part 2, 
schedule 6, TSUS, provide as follows: 

(b) Blooms and billets —Semifinished products generally of 
rectangular or circular cross section, having a length several 
times greater than the maximum cross-sectional dimension, and 
if rectangular, * * * . A bloom is at least 36 inches in cross-sec- 
tional area; a billet is less than 36-square inches but not less 
than 3 square inches in cross-sectional area. 

(d) Bars.—Products of solid section not conforming com- 
pletely to the respective specifications set forth herein for blooms, 
billets, slabs, sheet bars, wire rods, plates, sheets, strip, wire, 
rails, joint bars, or tie plates, * * * . 

The inquirer states that the stainless steel involved is sémifinished 
and therefore within the provision for billets and blooms. He points 
out that the turning operation performed on the steel is not to cold 
form it, but to prepare it for ultrasonic inspection and liquid penetrant 
testing. Further, the inquirer states that it must be reduced in cross- 
sectional area to provide the mechanical properties such as tensile 
properties and elongation required of finished stainless steel products, 
and also must be solution annealed to produce the stress and corrosion 
resistant properties of stainless steel. 

The making, shaping, and treating of steel (United States Steel 
Corporation, 8th ed., 1964) chapter 22, Production of Steel Blooms 
and Billets, states that blooms, slabs and billets intended exclusively 
to be subjected subsequently to further hot deformation may develop 
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a variety of defects arising from heating, rolling, and casting that 
may have to be removed to prevent their affecting the surface quality 
of finished products made from them. These defects usually are de- 
tected and removed from the blooms, slabs and billets after they have 
cooled to ordinary temperatures. These cold steel products are re- 
ferred to as semifinished steel. After inspection and removal of de- 
fects by operations known by the collective name of conditioning, 
the semifinished products are converted into finished products by 
reheating and further hot working. One of the conditioning processes 
is grinding which is stated to be a more or less specialized process 
being particularly adaptable to stainless steel and other products 
which cannot be scarfed or chipped. 

Similar data is contained in the Steel Products Manual on stainless 
and heat resisting steels, semifinished products, published by the 
American Iron and Steel Institute, December 1974. This publication 
states that blooms, billets, tube rounds and slabs for hot rolling, hot 
forging, hot extruding or hot piercing, are surface conditioned by 
erinding or turning. They can be tested for internal soundness by 
macroetch testing or ultrasonic inspection. 

Holding.—The information before us shows that the purpose of the 
turning of the described stainless steel was to provide a finish so that 
it could be ultrasonically tested and not to cold form or finish the 
steel. This turning did not, therefore, remove the steel from the 
category of a semifinished product. Accordingly, it is properly classi- 
fiable under the provision for blooms and billets of steel, alloyed, in 
item 608.18, TSUS. Headquarters letter of April 20, 1978, 056328, 
distinguished, and headquarters letter of March 8, 1974, 422.32, 
followed. 


(C.S.D. 79-84) 


Entry: Release of Merchandise Under Immediate Delivery Permit 
to One Party and Filing of Followup Entry by Another Party 


Date: September 26, 1978 
File: ENT-1-01 R:E:E 
305551 M 


AssisTANT REGIONAL ComMissIONER (OPERATIONS), 
New Orleans, La. 70112. 


Dear Sir: This is in reply to your memorandum of February 8, 
under section 177.11 of the Customs Regulations concerning a possible 
conflict between current entry procedures and the instructions found 
in headquarters AMPS Program Division’s “J.D. Procedures Manual 
(NonEIS Ports)” dated September 23, 1977. 
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You note that CIE 66/68 and CIE 66/68, supplement 1, allow one 
party to file an immediate delivery permit and secure the release of 
merchandise from Customs under its bond, and a second party to 
file the followup entry under its bond. Normally, in such instances, 
the broker is the party filing the I.D. permit and the importer the 
followup entry. However, it could be vice versa. Since the boker is the 
agent of the importer, there is no legal prohibition to this practice. If 
the broker does not have a power of attorney on file in his office from 
the importer, the documentation must indicate that the broker has 
the right to make entry. 

This procedure is not contrary to the I.D. Procedures Manual. 
Page 9 of that manual states that the (I.D.) bond is obligated for 
timely followup entry filing. This is simply a restatement of the bond 
provision itself which obligates the principal who obtains a release to 
make a timely entry and deposit of duty. The bond provision is satis- 
fied only if there is a timely entry and deposit of duty. 

Paragraph 21 on page 9 of the I.D. Procedures Manual defines the 
importer as the principal of the bond obligated for I.D. release. When 
the I.D. permit is filed by the broker under his bond for the release 
of the merchandise, the broker is primarily liable under the bond for 
the payment of the duties on the merchandise. Section 101.1(k) of 
the Customs Regulations defines the importer as the person primarily 
liable for the payment of any duties on the merchandise. In the 
instance where the importer files the followup entry under his own 
bond, the broker’s primary liability for the payment of duties on such 
merchandise would not end until the followup entry is made by the 
actual importer. Therefore, since paragraph 21 on page 9 relates to 
the situation as it exists at the time of the immediate delivery release, 
that paragraph is correct. 

You should continue to follow the practice of permitting the filing 
by a broker of an I.D. permit under the broker’s bond, and by the 
importer of the followup entry under the importer’s bond or vice 
versa authorized by CIE 66/68 and supplement 1 and should continue 
to be concerned with the “right to make entry” aspect in an applica- 
tion for immediate delivery. 

You further question the need for the bond number of block 15 
of the immediate delivery permit since the ABIS printouts would 
give the alphabetical listings of the importers. The bond number 
contemplated by block 15 is the number of the Customs form on the 
type of bond used to secure the I.D. release, i.e., Customs form 7551, 
for single entry bond, Customs form 7533, for immediate delivery and 
consumption entry annual term bond, etc. 
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The physical controls used in the immediate delivery procedure 
vary somewhat from district to district. District directors, therefore, 
should use their discretion when accepting Customs form 3461 as to 
the number and type of date blocks required of the importing public. 
The form should be flexible enough to satisfy everyone’s needs regard- 
less of variation on control exercised by individual districts. 


(C.S.D. 79-85) 


Vessles: Tariff Status of Yacht Purchased Abroad and Sailed to the 
United States 


Date: September 27, 1978 
File: VES—12-02-R:CD:C 
103386 RB 


Dear Sir: This is with reference to your letter of April 7, 1978, re- 
questing information about the importation of a yacht which you 
recently purchased in southern France and which you now plan to 
sail to the United States this fall, entering either at St. Thomas, V.I., 
or at San Diego or Los Angeles, Calif. 

According to your letter, the yacht, which will be your permanent 
home, was originally of British registry, but has recently been released 
therefrom, a certificate of American ownership having been issued 
by the U.S. Embassy in Paris. Additionally, you state that you plan 
to secure a provisional certificate of documentation from the U.S. 
Councel in Nice, France. 

Strictly speaking, under the Tariff Schedules of the United States, 
a yacht or pleasure boat, regardless of length or tonnage, whether 
motor, sail, or steam propelled, owned by a resident or brought in for 
sale or charter to a resident thereof, is dutiable under item 696.05 
thereof at 2 percent ad valorem if valued not over $15,000 or under 
item 696.10 at 5 percent ad valorem if valued over $15,000. More 
technically stated, however, with further reference to a yacht owned 
and brought into the United States by a resident thereof, the Customs 
Court has interpreted the above items of the Tariff Schedules to mean 
that such a yacht, in the absence of clear evidence to the contrary, 
would be presumed to be brought to the United States for use to such 
an extent as to make it properly classifiable as imported merchandise 
and thus subject to the appropriate Customs duty. By contrast, items 
696.05 and 696.10 do not apply if the yacht or pleasure boat is brought 
into the United States by a nonresident for his own use in pleasure 
cruising. ‘United States” as used in the Tariff Schedules means ‘‘Cus- 
toms territory of the United States” and, pursuant to general headnote 
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2 of the schedules, this includes only the 50 States, the District of 
Columbia, and Puerto Rico. 

Thus, the Virgin Islands is not considered to be within the Customs 
territory of the United States and, accordingly, your yacht, if brought 
to St. Thomas, V.I., would not be dutiable under the Tariff Schedules 
of the United States. However, the Customs Service administers the 
tariff law applicable to the Virgin Islands which is Danish Law 64-1914 
and, pursuant to that law, all merchandise imported into the Virgin 
Islands is dutiable at 6 percent ad valorem, unless specifically exampt. 
“Vessels, boats, and crafts of all kinds * * *’ are exempt under 
section 2, paragraph 21, of that law. Your yacht, therefore, would 
not be dutiable upon its arrival in the Virgin Islands. 

Nevertheless, if it is established that you are a resident of the 
Customs territory of the United States and no contrary evidence is 
presented to thwart the otherwise controlling presumption of duti- 
ability for a yacht owned and brought into the Customs territory 
by a resident thereof, the general rule is that the yacht would be 
subject to duty at the rates indicated above upon its first arrival 
within Customs territory, whether at San Diego, Los Angeles, or 
elsewhere. 

As to whether you would be considered to be a resident of the 
United States upon your arrival, or whether you would be entitled to 
any exemptions from duty as either a resident or nonresident, cannot 
presently be determined without more complete information as to 
your status in this regard. Generally speaking, the question of resi- 
dency is dealt with by the Customs officer at the port of arrival 
based upon the available evidence presented to him indicating the 
intent of an arriving person to abandon or maintain prior residency. 
Factors in the overall determination include the duration of the 
foreign stay, the maintenance, while abroad, of a home in the United 
States, and continued voting in the United States while abroad. 

However, should an individual be found to be a returning USS. 
resident, he may still be considered to be a “nonresident” for purposes 
of dutiability if he brings his yacht or pleasure boat into Customs 
territory for a “short visit”? (not to exceed 30 days) subject to the 
condition that, upon his departure, he removes his boat from U.S. 
territorial waters. On the other hand, a stay in excess of 30 days has 
been held to raise a strong presumption that the visit does not fall 
within the category of a “short visit”’ as set forth in Customs Regu- 
lation 148.2 (19 CFR 148.2) (copy enclosed). 

At any rate, if the yacht is deemed to be imported, the value of 
the boat, for purposes of dutiability, would be determined from an 
actual examination of the craft at the time of its entry, with allowance 
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made for age and depreciation. Before the yacht itself, the invoice, 
and other pertinent documents are available to Customs officers for 
scrutiny, no definite statement can be made as to the exact amount 
of duty which would be assessed. 

Duty on the yacht is only collectible once, i.e., when the yacht is 
first imported. However, if the yacht is subsequently exported from 
the United States, it would be dutiable once again if later reimported 
into this country. In this context, an “exportation” is defined as the 
severance of the yacht from the mass of goods belonging to the 
United States with the intention of uniting it to the mass of goods 
belonging to some foreign country. Merely removing a yacht from 
U.S. territorial waters on a temporary foreign pleasure cruise with the 
intent to return the yacht to the United States would not constitute 
an exportation. 

As concerns Customs formalities, you would be required to report 
to the nearest customhouse within 24 hours of your arrival in the 
Virgin Islands from foreign and again within 24 hours of your arrival 
in the United States from the Virgin Islands. The report should in- 
clude the place of docking, the name of the yacht, its master, its 
nationality, and the time of arrival and may be made by any means of 
communication, including telephone or radio. No person may board or, 
except for the purpose of reporting the yacht’s arrival, leave the yacht 
prior to the completion of Customs formalities without the permission 
of the Customs officer in charge. Other than entry for duty purposes 
at the first port of arrival in the Customs territory of the United 
States if required, your yacht would not be required to enter or clear 
so long as it is not engaged in trade nor in anyway violating the Cus- 
toms or navigation laws of the United States and has not visited any 
hovering vessel. If the vessel has on board any article required by 
law to be entered, however, the master is required to report such 
article to the appropriate Customs officer within 24 hours after arrival. 
These conditional exemptions from entry and clearance requirements 
are afforded licensed yachts or undocumented American pleasure 
vessels under the provisions of title 19, United States Code, section 
1441. 

While a foreign-built vessel may be employed in Customs territory 
for pleasure purposes and in the foreign trade generally, Federal law 
prohibits the use of such vessels in the coastwise trade. The coast- 
wise trade is usually defined as the transportation of ‘‘passengers”’ or 
“merchandise” between points in the United States embraced within 
the coastwise laws and includes the carriage of offshore fishing parties 
for hire. 

Finally, since vessel admeasurement and documentation are both 
functions which are administered by the U.S. Coast Guard, we suggest 
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(if you have not already done so) that you contact them concerning 
the possible home porting of your vessel in the Virgin Islands. In 
addition, the Coast Guard enforces certain safety requirements which 
pertain to yachts and pleasureboats so you should also contact them 


with respect to any such requirements which might be applicable to 
your particular craft. 


(C.S.D. 79-86) 


Entry and Clearance: Whether an Aircraft is “Private” or ‘(Com- 
mercial’ for Customs Purposes 


Date: September 29, 1978 
File: AIR-4-01-R:CD:C 
103640 JM 

This ruling concerns the treatment of an aircraft as private or 
commerical for Customs purposes. 

Issue——Is a corporation owned and operated aircraft considered to 
be private or commercial when used to transport State legislators on 
a flight to a foreign country at no expense to the State legislator? 

Facts—An aircraft owned and operated by (company A) was 
used to fly Texas State legislators to Mexico and return. No payment 
was made by the legislators to cover the cost of the flight and the 
legislators were not transported for the purpose of conducting business 
for (company A). On the aircraft’s return to the United States, the 
pilot did not follow the procedures for private aircraft provided by 
section 6.14, Customs Regulations. 

Law and analysis—Customs has defined ‘private aircraft” as 
any civil aircraft engaged ina personal or business flight to or from 
the United States and not carrying passengers and/or cargo for 
compensation or hire, nor departing from the United States for 
purposes of loading passengers and/or cargo for compensation or hire. 
This definition interprets section 6.3 (a) and (c), Customs Regulations, 
relating to entry and clearance of aircraft and is in agreement with the 
definition of “private aircraft’? contained in title 49, United States 
Code, section 1741. The term “private aircraft’ is defined in section 
1741(d) (1) as ‘any civilian aircraft not being used to transport persons 
or property for compensation or hire.’’ Guidelines on the application 
of section 1741(d)(1), and section 6.3, Customs Regulations, state 
that for Customs purposes, a person transported for compensation 
or hire on an aircraft is a person who would not be transported unless 
there was some payment by or for him and who is not connected 


with the operation of the aircraft or its navigation, ownership, or 
business. 
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In this case, there was no exchange of money or other consideration, 
including monetary or services rendered. Since the State senators 
were being transported for a ‘joy ride’’, the aircraft would not be 
considered commercial. This fact situation is covered by paragraph 
1b of the information sheet, Definition of ‘‘Private’’ Aircraft for U.S. 
Customs Purposes, distributed to field offices and the public by the 
Office of Operations. 

Holding.—A corporation owned and operated aircraft is a private 
aircraft when used to transport State legislators on a flight to a foreign 
country at no expense to the State legislators. We will continue to 
determine whether an aircraft is private or commercial based on the 
facts in the individual case and the criteria in the information sheet, 
Definition of ‘Private’ Aircraft for U.S. Customs Purposes. 


(C.S.D. 79-87) 


Drawback: Importation of Articles Manufactured Abroad With the 
Use Drawback Articles 


Date: September 29, 1978 
File: DRA-1-09-R:CD:D § 
209295 


Issue—Can drawback articles or articles manufactured abroad 
with the use of drawback articles be imported lawfully into the 
United States? 

Facts.—Section 22.7 (a) of the Customs Regulations provides several 
alternative procedures to establish the exportation of articles covered 
by a drawback claim. The Certified Notice of Exportation and Uncer- 
tified Notice of Exportation, two of these procedures, require use of 
Customs form 7511 (“Notice of Exportation of Articles with Benefit 
of Drawback’’). 

The exporter or his agent must sign a statement on the Customs 
form 7511 which provides in part that ‘the drawback articles described 
in the Notice of Exportation are to be exported as stated herein and 
are not to be relanded in the United States * * *” 

Law and analysis —Section 313 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1313), which authorizes drawback, requires exportation 
of the completed articles manufactured with imported or substituted 
merchandise. The completed articles are the drawback articles 
referred to in the notice of exportation. 

Exportation occurs when the articles are severed from the mass 
of goods belonging to this country with the intention of uniting them 
to the mass of goods belonging to some foreign country. Articles sent 
out of the United States for an immediate bona fide purpose to seek 
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a foreign market are exported for drawback purposes. See U.S. v. 
National Sugar Refining Co., C.A.D. 470, 39 C.C.P.A. 96 (1951). 

Items 804.10 and 804.20 of schedule 8, Tariff Schedules of the 
United States (TSUS), provide tariff classification and rates of duty 
for articles previously exported from the United States which, except 
for the fact that (a) they were exported with drawback, would qualify 
for free entry under one of the other items in that subpart. These 
provisions clearly show that Congress intended to permit the reentry 
of articles exported with drawback. 

The tariff status of an article is determined by its condition as 
imported. Therefore, if a new and different article is manufactured 
abroad with the use of a drawback article exported from the United 
States, and the new and different article is imported, the tariff status 
of the article imported may differ from that of the drawback article. 
Moreover, the new and different article would not be classifiable in 
item 807.00, TSUS, because headnote 1(c) of part 1B, schedule 8, 
TSUS, excludes from that classification articles assembled abroad 
from fabricated American components exported with drawback. 

Interpreted in the light of the judicial definition of exportation 
and the statutory provisions concerning reimportation of articles 
exported and returned to this country, the prohibition against re- 
landing of drawback articles that is signed by the exporter on the 
Customs form 7511 has a narrow meaning. The exporter agrees that 
he intends to export the drawback articles, as the term is defined for 
drawback purposes, and that he will not reland them in the United 
States without having exported them. 

Holding.—Once the article covered by the drawback claim has been 
exported for drawback purposes, the article exported or articles pro- 
duced abroad with use of such articles may be reimported or imported, 
as the case may be, into the United States. The exporter or his agent 
states on the Customs form 7511 that he will not reland an article 
covered by a drawback claim prior to its exportation. 


(C.S.D. 79-88) 


Drawback: Mischmetal; Substitution; ‘‘Used in the Manufacture or 
Production of Articles” 


Date: September 29, 1978 
File: DRA-1-09-R:CD:D 
209173 


This ruling concerns the allowance of drawback under the provisions 
of the law for the substitution of domestic merchandise for imported 
merchandise. 





36 CUSTOMS 


Issues.— 


(1) Can domestic molten mischmetal and imported solid misch- 
metal, of the same chemical composition, be considered to be 
merchandise of the same kind and quality under 19 U.S.C. 
1313 (b)? 


(2) Does the operation of cutting the imported mischmetal into 
smaller pieces constitute ‘‘used in the manufacture or production 
of articles’? within the meaning of section 1313(b)? 

Facts —A company is authorized drawback on mischmetal canisters, 
ingots and balls manufactured under the provisions of title 19, United 
States Code, section 1313(b), with the use of mischmetal ingots, slugs, 
balls and molten mischmetal. The company substitutes domestically 
produced molten mischmetal for imported solid mischmetal of the 
same chemical composition. The company has never used imported 
merchandise in the manufacture of the exported articles, and the only 
operation performed with respect to the imported mischmetal is to 
shear it into smaller pieces. 

Law and analysis.—Customs, in prior drawback cases involving 
substitution under section 1313(b), has held that solid metal and 
molten metal having the same chemical composition is merchandise of 
the same kind and quality. With respect to the operation of shearing 
solid imported mischmetal into smaller pieces, the criteria for a ‘‘man- 
ufacture or production” has not been met. A new and different article, 
having a new name, character, or use, has not resulted, as held in 
rulings by the U.S. Customs Service, and by the U.S. Court of Customs 
and Patent Appeals. See Ishimitsu v. United States (T.D. 38963) ; and 
United States v. Samuel Dunkel Co. Inc., C.A.D. 317 (1945). 

Holdings.— 

(1) Solid and molten metal of the same chemical composition 
may be considered to be merchandise of the ‘“‘same kind and 
quality” within the meaning of section 1313(b). 

(2) The shearing of solid imported mischmetal into smaller 


pieces does not constitute “used in the manufacture or production 
of articles’”’ within the meaning of section 1313(b). 


(C.S.D. 79-89) 


Entry and Clearance: Whether an Aircraft is “Private” or “Com- 
mercial” for Customs Purposes 


Date: September 29, 1978 
File: AIR-4-01-R:CD:C 
103622 RB 


This is with reference to your letter of August 2, 1978, requesting a 
clarification of the general principles used to determine the operating 
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status (i.e., private or commercial) of a corporate owned aircraft under 
various hypothetical conditions. 

First of all Customs has defined “private aircraft” as any civil air- 
craft engaged in a personal or business flight to or from the United 
States and not carrying passengers and/or cargo for compensation or 
hire, nor departing from the United States for purposes of loading pas- 
sengers and/or cargo for compensation or hire. This definition inter- 
prets 6.3 (a) and (c), Customs Regulations, relating to entry and 
clearance of aircraft and is in agreement with the definition of “private 
aircraft’ contained in title 49, United States Code, section 1741(d)(1), 
as “any civilian aircraft not being used to transport persons or property 
for compensation or hire.” Guidelines on the application of section 
1741(d)(1) and section 6.3, Customs Regulations, state that for Cus- 
toms purposes, a person transported for compensation or hire on an 
aircraft is a person who would not be transported unless there was 
some payment by or for him and who is not connected with the opera- 
tion of the aircraft or its navigation, ownership, or business. 

The mere transportation of employees of a corporation on its air- 
craft would not necessarily constitute a commercial operation. Thus, 
a corporate owned aircraft, carrying only corporate personnel strictly 
on corporate business, where the cost of the flight is borne entirely by 
the owning corporation, would be deemed to be a private aircraft under 
such circumstances. However, if employees were being transported on 
this aricraft for services rendered, a bonus, or as a fringe benefit, the 
aircraft would be considered commercial. As a general proposition, 
corporate personnel being conveyed on a pleasure flight would fall into 
this category. 

If the pilot or crew were regular employees of a corporation operating 
its aircraft in the normal course of business, the aircraft would not 
necessarily be considered commercial. However, if an aircraft were 
rented or leased and the pilot and/or crew were part of the leasing or 
rental arrangement or were contracted to operate the aircraft, the air- 
craft would be considered commercial. In this regard, the Customs 
Service has previously held that where a corporation leased an air- 
craft on a long-term basis to another corporation and the lessor corpo- 
ration agreed to furnish the pilots and assume all expense of main- 
tenance, repair, and insurance liability, the aircraft would be con- 
sidered to be commercial because the lessor corporation, with the 
exception of the plane’s itinerary, retained complete control of the 
aircraft and because the employees of the lessee corporation would 
not have been transported in the absence of the rental payments. 

Generally speaking, for purposes of what constitutes commercial 
operating status, it does not matter that a flight would not be operated 
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for profit as long as the passengers aboard would not be conveyed but 
for some consideration being given by or for them for their passage. 

We hope that you find the foregoing information helpful and in- 
structive. Should you have any particular prospective transactions 
specifically in mind, please do not hesitate to write to us again explicitly 
setting forth all the factual circumstances thereof and we will be happy 
to provide you with a definitive ruling as to the operating status of 
the aircraft with respect to the proposed flight. 


(C.S.D. 79-90) 
Classification: Metal Binder Clips 


Date: September 29, 1978 
File: CLA-:R:CV:MA 
057148 JB 
Your inquiry of August 10, 1978, requested the tariff classification 
of a binder clip. No country of manufacture was indicated, however it 
is assumed the clip is a product of a country entitled to most-favored- 
nation duty rates. 

The subject clip is a closed triangular metal shape that has two 
lever-like devices on the top and bottom. When the lever-like devices 
are squeezed together, one end of the shape opens and papers may be 


clipped together therein. The clip is used primarily to clip papers 
together or papers to a binder. 

Because the primary purpose of the clips is to hold papers together, 
it would be classifiable as articles of iron or steel, other, paper clips, 
under item 657.24, Tariff chedules of the United States (TSUS), 
dutiable at the rate of 9.5 percent ad valorem. 


(C.S.D. 79-91) 
Classification: Metal Board Clips 


Date: October 3, 1978 
File: CLA-2:R:CV:MA 
057069 JB 

Your inquiry of July 18, 1978, requested the tariff classification of 
board clips. No specific country of manufacture was indicated. It is 
assumed that the clips are a product of a country entitled to most- 
favored-nation duty rates. 

The metal clips are of a type that are attached to boards or note- 
books and are used to clip paper to the board. They cannot function as 
clips unless they are attached to a backing, and therefore do not meet 
the definition of paper clips. 
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The board clips would be classifiable as articles of iron or steel 
not coated or plated with precious metal, other, under item 657.25, 
Tariff Schedules of the United States (TSUS), dutiable at the rate of 
9.5 percent ad valorem. 


(C.S.D. 79-92) 


Drawback: Whether the Reduction in Proof of Distilled spirits is a 
“Manufacture or Production” 


Date: October 3, 1978 
File: WAR-4-02-R:CD:D § 
209462 


Issue.—Is reduction of proof of distilled spirits a manufacture or 
production for the purpose of drawback under section 313 (a) and 
(b) of the Tariff Act of 1930, as amended (19 U.S.C. 1313 (a) and (b))? 

Facts.—Distilled spirits imported in bulk are dumped into tanks 
from bulk containers in which imported. By the addition of water, the 
proof is reduced usually from 125 to 80. The spirits are then filtered 
and stabilized to insure quality and uniformity. Finally, the product 
is bottled and packaged. 

Law and analysis.—One of the statutory requirements for draw- 
back is that the imported merchandise designated for drawback, or 
substitute merchandise of the same kind and quality, or both, be used 
in the manufacture or production of articles for export. See 19 U.S.C. 
1313 (a) and (b). 

The Supreme Court defined “manufacture” for customs purposes in 
Anheuser-Busch Brewing Association v. United States, 207 U.S. 556 
(1907) as follows: 


Manufacture implies a change, but every change is not manu- 
facture, and yet every change in an article is the result of treat- 
ment, labor, and manipulation. But something more is necessary, 
as set forth and illustrated in Hartranft v. Weigman (121 US. 
609) [1887]. There must be a transformation, a new and different 
article must emerge, having a different name, character or use. 

Without giving the term a specific definition for drawback purposes, 
the Court of Customs and Patent Appeals noted in United States v. 
Samuel Dunkel & Co., C.A.D. 317 (1945) that the word “production” 
is more inclusive than the term manufacture. In International Paint v. 
United States, C.A.D. 376 (1948), the court ruled that removal of 
impurities from paint, by pouring them off the surface, constitutes a 
manufacture or production. 

Reduction in proof changes the physical characteristics of the dis- 
tilled spirits and makes them suitable for their intended use. The new 
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and different product having a different name, character, and use is 
the retail preparation suitable for immediate sale and consumption. 
Moreover, reduction in proof to a specific level requires a considerable 
investment of labor and capital. 

Congress recently amended section 5062(b) of the Internal Revenue 
Code of 1954 (26 U.S.C. 5062(b)) to permit drawback of internal 
revenue tax on the exportation of distilled spirits or wines “manu- 
factured, produced, bottled, or packaged” in the United States. The 
legislative policy concerning drawback of internal revenue taxes 
supports the following holding. 

Holding.—Reduction in proof of distilled spirits is a manufacture or 
production for the purpose of drawback under 19 U.S.C. 1313 (a) 
and (b). Upon compliance with the applicable Customs Regulations, 
Drawback is payable upon exportation of the distilled spirits reduced 
in proof, whether or not bottled or packaged. 


(C.S.D. 79-93) 


Temporary Importations Under Bond: Passenger Trains Entered 
for Testing 
Date: October 4, 1978 
File: CON-9-11-R:CD:D 
209566 ED 


Issue.—Are two foreign-built prototype passenger trains, leased for 
1 year for testing to determine if operating speeds of trains could be 
increased with use of imported equipment, entitled to admission 
temporarily free of duty under bond under item 864.30, Tariff Sched- 
ules of the United States. 

Facts—The information submitted shows that the corporation 
has entered into a lease for the temporary use of the trains. The term 
of the lease is for 1 year. At the end of the lease the trains will be 
redelivered to the manufacturer in Canada. An option to purchase 
may be exercised but only subsequent to redelivery of the trains in 
Canada and subject to mechanical modifications. Each of the trains 
consist of one diesel locomotive, four coaches, and one food service car 
with parlor car accommodations together with necessary spare parts. 
The purpose of the lease is to test, examine, and evaluate the operation 
of the trains over rail lines of the national rail passenger system in 
cooperation with the Federal Railroad Administration. In particular, 
the purpose is to test the feasibility of increasing the speed of opera- 
tion of the corporation’s rail passenger train service over certain 
rail lines. 





CUSTOMS 41 


Law and analysis.—Item 864.30 of the tariff schedules provides as 
follows: Articles intended solely for testing, experimental, or review 
purposes, including plans, specifications, drawing, blueprints, photo- 
graphs, and similar articles for use in connection with experiments 
or for study * * *. Based on the presented facts, it is the opinion of 
the Customs Service that the two trains are being imported for testing 
or experimental purposes within the meaning of item 864.30, Tariff 
Schedules of the United States. 

Holding.—The two trains in question are entitled to entry under 
item 864.30, TSUS, upon compliance with the law and regulations. 


(C.S.D. 79-94) 
Bonds: Use of Facsimile Signatures by Surety 


Date: October 5, 1978 
File: BON-1 R:CD:D 
209246/209285 WR 


This ruling concerns execution of a Customs bond with the use of 
facsimile signatures. 

Issue——Whether a surety may execute a Customs bond by means 
of a facsimile signature. 

Facts—The board of directors of a corporate surety resolved that a 
facsimile signature of the chairman, the president, any vice president, 
or any agent appointed in writing by them, and the secretary would 
bind the surety on any bond to which it was attached. The board 
also resolved that the chairman, the president, or an agent appointed 
in writing by them, and the secretary were authorized to appoint 
agents or attorneys-in-fact who would have authority to execute 
bonds and to attach the corporate seal to the bonds for the surety. 
The surety filed properly completed powers of attorney with the 
Customs Service. 

Law and analysis —Section 113.37(d) of the Customs Regulations 
(19 CFR 113.37(d)) requires that a bond executed by a corporate 
surety must be signed by an authorized officer or attorney of the corpo- 
ration and have the corporate seal affixed to the bond next to that 
signature. 

Section 1—-201(39) of the Uniform Commercial Code defines “signed” 
to include any symbol executed or adopted by a party with present 
intention to authenticate a writing. The official comment to that 
definition states: 

The inclusion of authentication in the definition of ‘‘signed”’ 
is to make clear that as the term is used in this act a complete 
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signature is not necessary. Authentication may be printed, 
stamped, or written; it may be by initials or by thumbprint. 
It may be on any part of the document and in appropriate cases 
may be found in a billhead or letterhead. No catalog of possible 
authentications can be complete and the court must use common 
sense and commercial experience in passing upon these matters. 
The question always is whether the symbol was executed or 
adopted by a party with present intention to authenticate the 
writing. 

Article 1 of the Uniform Commercial Code has been adopted by 
all of the States, the District of Columbia, and the U.S. Virgin Islands. 

The reported cases are concerned with the party’s intent as shown 
by the facts. In People v. Berman, 197 N.Y.S. 2d 346 (Gen. Sess., 
N.Y. County 1960), the court denied a motion to dismiss an indict- 
ment for forgery because the relevant New York statute defined sig- 
nature to include any memorandum, mark, or sign, written, printed, 
stamped, photographed, engraved, or otherwise placed upon any in- 
strument or writing with intent to execute or authenticate that 
instrument or writing. The court held that when the name of a com- 
pany was printed on an instrument with the intent of giving authen- 
ticity to that instrument, that name is considered a signature under 
the law. In Evans v. Moore, 205 S.E. 2d 507, 131 GA App. 169 (1974), 
the court found that warranty of title to a vehicle was acquired from 
an auction company which had printed its name on the bill of sale and 
warranty of title. The Georgia court based its conclusion on section 
1-201(39) of the Uniform Commercial Code. Similar conclusions were 
reached in the cases of City of Gary v. Russell, 112 N.E. 2d 872 (App. 
Ct. Ind. 1953) ; McGrady v. Munsey Trust Co., 32 A. 2d 106 (Mun. Ct. 
of Appls. D.C. 1943); Plemens v. Diddle-Glasser, Inc., 224 A. 2d 
464, 244 Md. 556 (1966); Packard v. U.S., 77A 2d 19 (Mun. Ct. of 
Appls. D.C. 1950); and Kolar v. City of La Porte, 198 N.E. 2d 878 
(App. Ct. Ind. 1964). 

Cases that have ruled against authentication by a stamped symbol 
were decided on the issue of intent rather than the means of affixation. 
In Elmer Fox & Co., v. Commercial Union Insurance Co. of N.Y., 274 
F. Supp. 235 (D. Col. 1967), the court held that a stamped endorse- 
ment on a check that consisted of the bank’s name and its address was 
not a signature. It is noteworthy that the transactions which were the 
subject of this case occurred during the period from January 1964 
to November 1965 and that the Uniform Commercial Code did not 
become effective in Colorado until July 1, 1966. In any event, the 
court apparently reasoned that the absence of an individual’s name, 
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as opposed to the name of a bank, precluded consideration as a sig- 
nature. In Maine League Federal Credit Union v. Atlantie Motors, 
250 A. 2d 497 (Sup. Ct. Me. 1969) the court held that the words 
‘“‘Maine League Federal Credit Union by 

Together with testimony to the effect that the individual who was 
to sign in the signature blank simply forgot to sign showed a clear 
intent not to consider the words ‘Maine League Federal Credit 
Union” as a signature. 


It seems clear that the general rule is stated in 80 C.J.S., Signatures, 
section 7: 


In absence of a statute otherwise providing, it may be printed, 
stamped, typewritten, engraved, photographed or cut from one 
instrument and attached to another. A signature lithographed 
on an instrument by a party may be sufficient for the purpose 
of signing it. 

Consequently, since the relevant provision of the regulations, 
19 CFR 113.37(d), does not prescribe a specific method of affixing 
a signature, it would appear that a facsimile signature is not prohibited. 

If a corporate surety provides an appropriate resolution showing 
a clear intent to be bound by a facsimile signature in the same manner 
as one that is manually affixed by an authorized officer or agent, 
there is no reason to deny the use of facsimile signatures on Customs 


bonds. 


Holding.—A facsimile signature of an authorized officer or agent 
of a corporate surety satisfies the requirements for a signature on a 
Customs bond as provided in 19 CFR 113.37(d). The surety must 
provide this Headquarters with a copy of each signature that is 
to be used, together with a certified copy of the corporate resolution 


agreeing to be bound by the facsimile signatures and any necessary 
power of attorney. 


(C.S.D. 79-95) 
Classification: Energy Conservation Apparatus 


Date: October 5, 1978 
File: CLA-2:R:CV:MSP 
058516 DL 
In your letter of August 10, 1978, you requested information con- 
cerning the dutiable status of certain energy conservation equipment. 
Descriptive literature was submitted with your letter. 

The main component of the subject merchandise is a transponder 
which will be installed in residences and connected to the telephone 
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line, thus enabling it to communicate with a central processing unit 
located in utility offices. The transponder is designed to monitor and 
record power consumption information taken from the power meter 
and stored within the transponder. When the transponder is inter- 
rogated by a central interrogating unit or scanning device, it will pass 
this information forward to the utility office indicating the level of 
consumption or power demand. In addition to monitoring demand, 
the transponder is designed to allow the utility office to remotely 
control nonessential services within the home such as air-conditioners 
and hot water heaters thereby resulting in lower utility power con- 
sumption. The total transponder device, including the encoder which 
would be fitted onto the power meter, operates using an electrical 
phenomenon for measuring or interpreting power consumption and 
then registers the consumed power within the transponder. The tran- 
sponder itself contains a memory register which may be accessed 
anytime to retrieve this stored information. 

The function of the subject merchandise is to transmit data from 
the power meter to the utility and to signal from the utility back to the 
controls. It is our opinion that this transmitting of data from one 
point to another is a telegraph function. 

Accordingly, the transponder and the encoder, whether imported 
as a unit or separately, are classifiable under the provision for electrical 
telegraph apparatus in item 684.64, Tariff Schedules of the United 
States. The applicable rate of duty is 7 percent ad valorem. 


(C.S.D. 79-96) 


Temporary Importation Under Bond: Sale of Aircraft Manufactured 
in the United States With Aircraft Parts Admitted Temporarily 
Free of Duty Under Bond 


Date: October 11, 1978 
File: CON-9-04-R:CD:D 
209474 ED 


Issue.—Aircraft are manufactured in the United State with articles 
admitted temporarily free of duty under bond. Is the sale of these 
aircraft barred by the prohibition against sale or sale on approval by 
virtue of a contract of sale between the manufacturer and a foreign 
airline or the proposed assignment of the contract to a second foreign 
purchaser who will lease the aircraft back to the airline? 


Facts.—Two sets of wings and empennages that have been entered 
temporarily free of duty under bond from Canada by a U.S. company 
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are to be joined with the fuselage and other U.S. components to 
produce two DC-10 aircraft that will eventually be exported to an 
English airline. A contract of sale is in existence between the U.S. 
company and the English airline. However, as the English airline 
cannot pay cash for the two aircraft and does need financing, and as 
the U.S: company does not want to hold the paper or finance this 
particular purchase, and as the Japanese Government, in order to 
encourage purchases by Japanese firms of merchandise in the United 
States for exportation, has granted Japanese companies a tax advan- 
tage if they buy and take title to merchandise prior to December 31, 
1978, the U.S. company is contemplating having the English airline 
assign the contract of sale to a Japanese company. At the same time 
that the English airline assigns the contract of sale to the Japanese 
company, the Japanese company will have a lease contract with the 
English airline to lease these two aircraft. The title to the two aircraft 
will only pass once in the United States. This will occur when the 
Japanese company pays the U.S. company for the aircraft. 


Law and Analysis.—Headnote I(a), schedule 8, part 5, subpart C, 
provides in part that articles described in the provisions of this 
subpart, when not imported for sale or sale on approval, may be 
admitted into the United States without the payment of duty, under 
bond for their exportation within a specified period of time. 

T.D. 54640(25) provides, in part as follows: Merchandise which is 
to be sold in the United States for exportation to a foreign purchaser 
is not imported for sale or sale on approval within the meaning of 
section 308, as amended, that phrase relating only to sale within the 
United States for domestic use or consumption. The successor pro- 
vision of law to section 308 is schedule 8, part 5, subpart C, items 
864.05 through 864.75, Tariff Schedules of the United States. On the 
basis of the presented facts, it is the opinion of the Customs Service 
that the proposed transaction in this case is not a sale for domestic 
consumption, but is a sale for exportation within the meaning of the 
above-cited Treasury decision. 


Holding —The proposed transaction would not be barred by the 
prohibition against sale or sale on approval of articles entered under 


temporary importation bond contained in schedule 8, part 5, surpart 
C, headnote 1, TSUS. 
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(C.S.D. 79-97) 


Entry; Liquidated Damages; Violation of Sections 12.73 and 12.80 
of the Customs Regulations (Nonconforming Automobile) 


Date: October 17, 1978 
File: ENT-1-01:R:E:E 
304079 M 


District Director or Customs 
San Francisco, Calif. 94126. 

Dear Sir: This in reply to your memoranda of May 11, 1976, 
and November 2, 1976, concerning the use of Customs form 3495 
in regard to the exportation of automobiles which are not conforming 
to the Federal emission and/or safety standards, but which were 
originally permitted entry under the provisions of sections 12.73 and 
12.80 of the Customs Regulations. You also ask whether Customs or 
the agency enforcing the standards (EPA and DOT, as the case may be) 
has the authority to cancel in full or in part liquidated damages 
assessed under Customs bond due to violations of sections 12.73 and 
12.80 of the Customs Regulations. 

Sections 12.73(c) and 12.80(c) of the Customs Regulations require 
that the importer may enter a nonconforming automobile for 90 
days or any extension thereof, provided that within the requisite 
time period or extension a declaration that the vehicle is in conformity 
emission and/or safety standards is submitted to the district director 
at the port of entry or the vehicle is returned to that district director. 
Failure to comply with these provisions within 5 days after the 90- 
day period or extension of that period requires the assessment of 
liquidated damages under the bond given at the time of release. 

In those instances where the automobile is returned to the port of 
entry within the 90-day period or any extension of that period, or 
within 5 days after such period, the importer has complied with 
section 12.73(c) and section 12.80(c) of the Customs Regulations and 
liquidated damages should not be assessed. However, in those instances 
where the car is exported from a port other than the port of entry 
during the 90-day period or its extension, or within 5 days after such 
period, there is a failure to comply with sections 12.73(c) and 12.80(c) 
of the Customs Regulations because the car was not redelivered to the 
port of entry. The fact that the car was exported during the requisite 
time period, as demonstrated by a copy of Customs form 3495 from 
the port of exportation indicating that the car was exported, may be 
taken into account in the cancellation of liquidated damages, but is 
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not sufficient to bring the importer into compliance with sections 
12.73(c) and 12.80(c). 

Of course, if the car is not exported within the required time period, 
the importer is subject to liquidated damages for failure to comply 
with the provisions of sections 12.73(c) and 12.80(c). If the car was 
exported from the port of entry after the required time period, this 
facet may be taken into account in the cancellation of liquidated 
damages. 

When liquidated damages are asseseed, the petitioner or his agent 
can file a petition for relief in accordance with subpart B of part 172 
of the Customs Regulations. The district director under the provisions 
of 19 U.S.C. 1623(c) has the authority to cancel in full or in part 
liquidated damages. However, the district director will seek recom- 
mendations from EPA and DOT regarding the degree of mitigation. 
Except in extraordinary circumstances, Customs officers shall follow 
their recommendations because those two agencies are primarily 
responsible for enforcing the emission and safety standards. 

In those instances where deviation from the other agency’s recom- 
mendation is deemed necessary, the district director shall refer a 
recommendation in writing to this office giving reasons why disposi- 
tion of the claim for liquidated damages should differ from that recom- 
mended by the other agency. Headquarters will then consult with the 
headquarters office of the interested agency and advise the district 
director of the action to be taken. This outstanding policy has been 
stated in manual transmittal 3000-08 dated September 13, 1978, 
transmitting amendments to the “Fines, Penalties, and Forfeitures 
Handbook.” 

You point out that in many instances a long time delay occurs 
before EPA or DOT, as the case may be, notifies Customs to release 
the bond obligation and that this delay causes a burden on the im- 
porter. Very often, the importer in such cases will blame Customs for 
the delay. We suggest that when the release of a bond obligation is 
delayed because you are waiting notification from either EPA or 
DOT as to their determination on this matter, you should inform 
the importer that the release of his bond obligation has been held up 
pending a reply from EPA or DOT. 

To assure uniformity of interpretation in this area, we are distribut- 
ing copies of this letter to all ports. 





ERRATUM 


In the Customs Bu.uetin of February 21, 1979 (vol. 13, No. 
8), T.D. 79-53, page 43, the two rates of duty listed in the 
right-hand column under item 2 are incorrect. The correct rate 
of duty for sugar and sirups to which item 956.05, Tariff Sched- 
ules of the United States (TSUS), applies is 3.22 cents per 
pound (not 3.66 cents per pound). The correct rate of duty for 
sugar and sirups to which item 956.15, TSUS, applies is 2.70 
cents per pound (not 6.70 cents per pound). 

The rate of duty shown on page 44 for sugar and sirups to 
which item 957.15, TSUS, applies is correct. 
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Bor, Judge: Plaintiff has moved for judgment on the pleadings 
pursuant to rule 4.9 of this court, and the defendant has cross-moved 
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to dismiss the above-entitled action for lack of jurisdiction. Despite 
plaintiff’s presentation of a potentially meritorious argument on the 
merits of its claim, the presence of certain procedural defects going to 
the heart of this court’s jurisdiction requires that the defendant’s 
cross-motion to dismiss be granted. 

The merchandise in issue, fuel injection pumps, was entered at the 
Port of Boston on December 29, 1971, under entry No. 01872. This 
entry was liquidated on May 10, 1974. On August 5, 1974, plaintiff 
filed protest No. 04014000469 (hereinafter protest ’69) which con- 
tested the imposition of the 10 percent surcharge upon entry 01872 
pursuant to Presidential Proclamation 4074, TSUS, item 948.00. This 
protest was denied on March 24, 1977. No civil action was commenced 
in this court to contest this denial. 

However, on August 5, 1974, plaintiff also filed protest No. 
04014000470 (hereinafter protest ’70) to contest Customs’ denial of a 
reduction in the dutiable value of the merchandise contained in entry 
01872, pursuant to TSUS item 807.00. This protest, which made no 
mention of either protest ’69 or the plaintiff’s surcharge claim, was 
denied on November 18, 1974. Thereafter, on May 15, 1975, plaintiff 
filed the instant civil action to contest the denial of protest ’70.! 

By the requisite conditions imposed in 28 U.S.C. 1582(c), this court 
lacks jurisdiction over an action unless a valid protest has been filed in 
accordance with 19 U.S.C. 1514 providing in pertinent part: 

* * * Only one protest may be filed for each entry of merchandise, 
except that where the entry covers merchandise of different cate- 
gories, & separate protest may be filed for each category. In addi- 
tion, separate protests filed by different authorized persons with 
respect to any one category of mercha ndise that is the subject of 
a protest are deemed to be part of a single protest. * * * [Italic 
added.] (19 U.S.C. 1514(b) (1).) 

Plaintiff urges, however, that in the enactment of the Customs Courts 
Act of 1970 and the afore-quoted section in particular, Congress in- 
tended to permit the filing of multiple protests with respect to a single 
entry of merchandise. Predicated upon this premise, it further con- 


1 Plaintiff’s summons and subsequent complaint in the instant action contests three administrative 
decisions: 
(1) Customs’ imposition of the 10 percent surcharge upon the instant merchandise which was entered 
on Dee. 29, 1971, by reason of the fact that Presidential Proclamation 4098 repealed Proclamation 4074 
and the surcharge on all merchandise entered for consumption on or after Dec. 20, 1971. 
(2) Customs’ refusal to’accord American goods retruned treatment under item 807.00 :to.the mer- 
chandise, and ‘ 
(3) ‘Fhe addition by customs of 7.4.percent to the invoice unit values to reflect currency fluctuations. 
The plaintiff’s motion for judgment on the pleadings concerns solely its first claim relating to the 
imposition of the surcharge. This claim was not, however, the subject of protest ’70, which forms the basis 
for this civil action. The plaintifi’s third claim in this action, relating to certain percentage additions in the 
appraised value to reflect currency variationis, in fact, never has been the subject of an administrative protest. 
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tends that protest ’69 and protest ’70 were filed concurrently thereby 
allowing the claims set forth therein to be deemed part of a single pro- 
test and, accordingly, the subject of the instant action. 

The congressional intent to authorize the filmg of multiple protests, 
the plaintiff argues, is evidenced by the language contained in section 
1514 afore-quoted providing that a protest “may be filed.’”’? Counsel 
distills from this language the theory that the permissive connotation 
of the word ‘‘may” sanctions the repeated and/or multiple filing of 
protests to an individual entry. 

The argument of counsel, however, would appear to lack in per- 
suasiveness what it possesses in ingenuity. This court is unable to 
reach the conclusion which the plaintiff seeks to establish. The statues 
relating to the institution of civil actions in this court are clear and 
unambiguous. The intent of Congress, accordingly, can and must be 
determined therefrom. Indeed, the word ‘“‘may”’ as used in 19 U.S.C. 
1514 is permissive in character. However, the term relates solely to the 
privilege to exercise the right, if so desired, to file a protest to the 
administrative decisions of customs. If an election is made to dispute 
one or more administrative decisions with respect to a single entry of 
merchandise, section 1514 is manifestly clear in requiring that the 
contest of such administrative decisions must be contained in one pro- 
test, except: 

1. Where the entry covers merchandise of different categories. 
2. Where separate protests are filed by different authorized 
persons. 

Since neither of the foregoing exceptions is applicable in the instant 
action, only one protest could be validly filed with respect to the single 
entry of merchandise herein, No. 01872. 

This court has held in prior decisions that only the first protest 
filed with respect to an entry of merchandise is valid under the pro- 
visions of 19 U.S.C. 1514(b)(1). See for example, Ross Togs, Inc. v. 
United States, 79 Cust. Ct. 119, C.D. 4722 (1977); of. Ataka America, 
Inc. v. United States, 79 Cust. Ct. 135, C.D. 4724 (1977). However, 
since protest ’69 and protest ’70 were filed on the same day and at the 
same time, the plaintiff questions the sequence in which the respective 
protests were stamped and numbered. Plaintiff has made no showing 
that any administrative irregularity existed or that proper admin- 
istrative procedure precluded the acceptance and numbering of the 
respective protests presented for filing. On the contrary, the plaintiff 
has offered no explanation as to the reason why the two protests were 
filed concurrently. Nor, in seeking to contest additional administra- 
tive decisions, has the plaintiff offered any explanation as to why 
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amendments were not made in conformity with 19 U.S.C. 1514(b) (1), 
providing in pertinent part: 

* * * A protest may be amended, under regulations prescribed 
by the Secretary, to set forth objections as to a decision or de- 
cisions described in subsection (a) of this section which were not 
the subject of the original protest, in the form and manner pre- 
scribed for a protest, any time prior to the expiration of the 
time in which such protest could have been filed under this 
section. * * * 

Protest ’69 administratively having been designated the first and 
thereby the only protest validly filed, protest ’70 and its denial upon 
which the summons and complaint herein are specifically predicated 
cannot confer jurisdiction upon this court. 

Notwithstanding thefore going, even were it to be assumed that 
protest ’70 had been validly filed, it, nevertheless, could not serve as 
a basis for the exercise of jurisdiction by this court in the above- 
entitled action and the plaintiff’s motion for judgment on the pleadings 
since the claim relating to an invalid imposition of a surcharge was 
not contained therein See for example, Chas. Kurte Co. v. United 
States, 57 Cust. Ct. 84, C.D. 2734 (1966) ; cf. Green Giant Co. v. United 
States, 79 Cust. Ct. 61, C.D. 4715 (1977). 

Accordingly, it is hereby 

OrpDERED, ApDJuDGED and Dercreep that plaintiff’s motion for 
judgment on the pleadings is denied, and it is further 

OrpDERED that the defendant’s cross-motion to dismiss the above- 
entitled action for lack of jurisdiction is granted and the above- 
entitled action be and is hereby accordingly dismissed. 
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Memorandum Decision and Order 


Plaintiff, an American manufacturer of Portland hydraulic cement, 
commenced this action pursuant to 19 U.S.C.A., section 1516(c) by 
the filing of a summons on February 14, 1979, affecting entry No. 
209946 dated February 2, 1979, which covers a duty-free importation 
of Portland hydraulic cement at St. Albans, Vt., from Canada. The 
action contests a decision of the Secretary of the Treasury (Secretary) 
made pursuant to section 1516(c) denying plaintiff’s petition urging 
the imposition of dumping duties on Portland hydraulic cement of 
Canadian origin following a no-injury determination of the US. 
International Trade Commission (ITC). 

Presently before the court is a motion brought on by order to show 
cause on February 16, 1979, in which plaintiff urges the court, among: 
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other things, to order pursuant to 28 U.S.C.A., section 1651 (commonly 
known as the All Writs Act) the cancellation of liquidations on which 
appraisements have been made or the withholding of appraisement 
and liquidation of other entries of Portland hydraulic cement from 
Canada pending the final disposition of this action, which, as previously 
indicated, affects but a single entry. Plaintiff contends that the relief 
sought on the motion is necessary to bar removal from this court’s 
jurisdiction of cement entries which would otherwise be subject to 
the court’s judgment in the action but for the operation of the liquida- 
tion process that was set into motion when the Secretary ordered the 
resumption of appraisement theretofore withheld during the pendency 
of the antidumping investigation. Plaintiff asserts that this court is 
authorized under the All Writs Act to grant the ‘equitable’ relief 
prayed for in the nature of mandamus and injunction “in aid of” 
the court’s jurisdiction over entry No. 209946 that comprises the 
basis for judicial review in this action of the no injury determination of 
the ITC (which action precluded publication of a ‘“dumping”’ finding 
by the Secretary and resulted in the termination of the antidumping 
investigation). This posture has generated multiple responses on the 
instant motion on the part of the defendant and the party in interest 
as well as from amici curiae, all of whom, like plaintiff, have filed 
memoranda of law ably articulating their respective contentions. 

After careful consideration of all arguments brought to bear on the 
motion before the court, including a transcript of the rather extensive 
oral arguments heard by the court on the return of the order to show 
cause on February 16, the court is constrained to deny the motion 
in all respects. 

The relief sought under the motion is entirely ‘‘equitable”’ in nature. 
As this court and our appellate court have consistently held, ‘the 
Customs Court is a court of lmited statutory jurisdiction which 
lacks equitable powers.” See, Matsushita Electric Industrial Company, 
Ltd., et al. v. The United States Treasury Department et.al., 67 Cust. Ct. 
328, and cases cited on page 329, C.D. 4292, afi’d., 60 CCPA 85, 
C.A.D. 1086, 485 F. 2d 1402(1973), cert. den., 414 U.S. 821 (1973). 
Indeed, plaintiff has conceded as much in its moving papers when, in 
exhibit F of counsel’s affidavit dated February 14, 1979, the court’s 
attention was called to plaintiff’s complaint before the U.S. District 
Court for the Northern District of New York (78CV640) ! in which 
plaintiff averred over counsel’s signature: 


1In the district court plaintiff sought essentially the same equitable relief it seeks under the instant 
motion. By decision (Foley, J.) handed down on Feb. 16, the date of oral argument of the instant motion, 
that court declined jurisdiction by reason of the existence of an adequate legal remedy in the customs court 
under sec. 1516(c). 
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23. The U.S. Customs Court is without the equitable power to 
grant an injunction on the facts presented here. 

* * * * * * * 

28. Because the Customs Court, and its appellate tribunals, 
have decided that said court does not have the power to grant 
injunctive relief herein * * * this Court has jurisdiction to grant 
such relief pendente lite in the Customs Court and its appellate 
tribunals. 

Before this court plaintiff asks for ‘“‘an order in the form of man- 
damus,” which, when the type of relief it is seeking is considered, is 
a request for a mandatory injunction—an equitable relief—which 
the Customs Court cannot grant. 

This jurisdictional void is not removed through the All Writs Act. 
Thus, in the most recent case to come before this court on facts not 
unlike those at bar, also involving a single entry by means of which 
plaintiff attempted to reach “‘all present and future entries of plaintiff’s 
merchandise of the type involved in this action” via the All Writs 
Act, the court denied plaintiff’s motion for an order compelling action 
on the part of the Government with respect to such other entries. See, 
Dexter v. United States, 78 Cust. Ct. 179, C.R.D. 77-1; 424 F. Supp. 
1069 (1977). In the Dexter case Judge Watson said: 

The All Writs Act does not give this court jurisdiction to 
require anyone to satisfy the preconditions of jurisdiction. It 
only gives the court instruments with which to effectuate existing 
jurisdiction. 

And in applying the Matsushita rationale to Dezler Judge Watson 
went on to say: 

* * * Until the entries are liquidated and protests denied 
this court has no jurisdiction over them, not even by way of its guris- 
diction over another entry of exactly the same merchandise. (Italic 
added.) 

Precisely the same ruling is required on the instant motion as in 
Dexter, and for the same reasons which prompted the court to decline 
to compel the Government to liquidate entries of merchandise not 
before the court. 

Even if the court possessed equitable powers to invoke the All 
Writs Act here in the manner sought by plaintiff, its exercise would 
be in conflict with the clear congressional intent manifest in 28 
U.S.C.A., section 1516, and as such, inappropriate. The statutory 
scheme set forth in section 1516 is neither vague nor ambiguous. 
Thus, under section 1516(c) Congress provided for judicial review of 
a negative antidumping determination as to only one entry per port, 
while providing under section 1516(e) for appraisement, withheld 
during the pendency of an antidumping investigation, to proceed 
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following a negative determination of antidumping notwithstanding 
the pendency of judicial proceedings to renew such determination, 
and further providing under section 1516(g) for suspension of liquida- 
tion only when this court or its appellate tribunals determined that 
the Secretary or the ITC had erred. 

Therefore, even if plaintiff ultimately succeeds in this action in its 
challenge to the negative injury determination, dumping duties 
ensuing therefrom would only have prospective application, that is, 
only to Portland hydraulic cement from Canada ‘‘which is entered 
for consumption of withdrawn from warehouse for consumption after 
the date of publication of the court decision.” (Italic added.) Conse- 
quently, the suspension of appraisement and liquidation of any such 
merchandise entered or withdrawn for consumption before such 
“date of publication” perforce of injunctive and mandamus relief 
obtained in a judicial proceeding could not properly result (by means 
of retroactive application) in subjecting the judicially suspended 
entries to the court’s judgment without doing violence to the con- 
-gressional plan. 

This is not to say that the plaintiff or any other American manu- 
facturer does not have just cause to be aggrieved by the fact that 
neither the Customs Court nor the district court has jurisdiction to 
grant equitable relief in a situation such as this case presents. Prior to 
enactment of the Customs Courts Act of 1970, Public Law 91-271, 
every American manufactuer enjoyed the “very substantive right” to 
reach every entry of imported merchandise of a class or kind produced 
by it, if it were so inclined, under an American manufacturer’s appeal 
for reappraisement ? instituted in this court pursuant to former section 
1516(a). See, 19 U.S.C., section 1516(a), 1964 edition, and compare, 
Airco Speer Division, Air Reduction Company, Ine. v. United States 
(Matsushita Electric Corp. of America, Party-in-Interest), 64 Cust. Ct. 
737, R.D. 11710 (1970), embracing eight entries. However, with the 
advent of the 1970 act this substantive right was eliminated with the 
delection of section 1516 (a) as then constituted, and this, notwith- 
standing the fact that the House Judiciary Committee report stated 
‘that the revision was intended “‘to reflect the consolidation of appraisal 
and classification procedures within the Bureau of Customs, but is not 
designed to have substantive effect on the rights of the parties under existing 
law.’’ (Italic added.) (See, 1970 U.S.C. Cong. & Adm. News, vol. 2, p. 
3217 (H. Rept. No. 91-267, 91st Cong., 2d Sess.).) 


3 Appeal to reappraisement was the most frequently used method of obtaining judicial review of adverse 
antidumping determinations. See, Armtorg Trading Corporation v. United States, 21 CCPA 532, T.D. 46975 
(1934); United States v. European Trading Co., 27 CCPA 289, C.A.D. 103 (1940); Ellis K. Orlowitz v. 
United States, 47 Cust. Ct. 583, A.R.D. 186 (1961), aff’d, 50 CCPA 36 C.A.D. 816 (1963); Maher-App & Co. v. 
‘United States, 64 Cust. Ct. 598, R.D. 11690 (1970). 
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The present action is, of course, a testimonial to the fact that the 
Government’s representation, as plaintiff’s counsel states, was in error. 
Needless to say, that if the language of 1516(a) with respect to all 
entries had not been deleted, plaintiff would not be in court seeking the 
list of entries which have not been made available to him, though 
requested. 

For the reasons expressed above it is 

ORDERED, that plaintiff’s motion for an order in the form of man- 
damus and injunction, and for certain ancillary relief, pursuant to the 
All Writs Act, 28 U.S.C.A. 1651(a), be, and hereby is, denied. 
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